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In the year of Our Lord nineteen hundred and ninety (1990), 
on this fourteenth (14th) day of the month of June, 
PERSONALLY CAME AND APPEARED: 

5 Me COLIN K. IRVING: 

Pour la requerante, RJR-Macdonald, Colin Irving et 
Georges Thibaudeau. 

Me GREGORY BORDAN: 

Pour la requerante. Imperial Tobacco, Gregory Bordan. 
10 Me PAUL EVRAIRE: 

Pour le Procureur general du Canada, maitres Roger 
Baker, Claude Joyal, Anne-Marie Williams, Lorianne 
Weston et Paul Evraire. Alors, Votre Seigneurie, 
j'appelle comme le prochain temoin de la Couronne le 
15 docteur Liston, s'il vous plait, dans la boite. 
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In the year of Our Lord nineteen hundred and ninety (1990), 
on this fourteenth (14th) day of the month of June, 

PERSONALLY CAME AND APPEARED: 

ALBERT J. LISTON, fifty-seven (57) years of age, residing at 

[DELETED] 

WHO, after having been duly sworn on the Holy Bible, doth 
depose and say as follows: 

EXAMINATION BY Me PAUL EVRAIRE, 

On behalf of Respondent: 

Q- Now, Dr. Liston, I have asked you to prepare for the 
benefit of the Court a copy of your curriculum vitae. 

Et, Votre Seigneurie, si vous permettez, je voudrais 
vous en donner une copie. On pourrait le revoir un peu 
plus facilement de cette fagon-la. To be clear, My 
Lord, Dr. Liston is being called in his position as 
assistant deputy minister of the Department of National 
Health and Welfare, not an expert, but I thought it 
would be advisable to have before you a copy of his c.v. 

Now, Dr. Liston, let me, under your educational 
experience, go directly to your Ph.D. and, as you say, 
"analyse conformationnelle" a l'Oniversite de Montreal 
en mil neuf cent soixante-quatre (1964). Est-ce que 
vous pourriez decrire quelle est l'analyse 

/UDIOTR21NSCRIPT, o„:,io„o« Pierre Viloire & Astociei Ltee 
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conforraationnelle? C•est-a-dire, tandis que le c.v. est 
en frangais, j'ai pense de le trancher en frangais. 
Ensuite on retombera en anglais, ga ua? Merci. 

R- C'est l'analyse des molecules et l'effet de l'espace 

entre les atomes d'une molecule. Alors la fagon qu'une 
molecule reagit peut dependre de la fagon qu'elle est 
organisee dans l'espace et c'etait une etude de ce 
genre. 

Q- Tres bien. Ensuite on remarque que vous etiez chercheur 
scientifique visiteur en pharmacologie a l'Universite du 
Michigan pour les annees mil neuf cent soixante-huit 
(1968) et soixante-neuf ('69). Dans quel domaine en 
particulier est-ce que vous etiez chercheur? 

R- C'etait dans l'etude du metabolisme des molecules par le 
processus d'oxydation. Alors les medicaments sont 
detoxifies par un processus d'oxydation. C’est ce que 
j 1 etudiais . 

Q- Bon. Ensuite on remarque que vous etiez... vous etes 

devenu plutot "fellow" de l’lnstitut de chimie du Canada 
en mil neuf cent soixante-douze (1972). Qu'est-ce que 
ga signifie, etre un "fellow" de l'Institut? 

R- C'est un resultat d'avoir publie un certain nombre 

d'etudes dans le domaine chimique, dans ma speciality, 
et c'est un genre de reconnaissance. 

Q- Tres bien. On remarque que vous etes devenu 

ylUDIOTFMNSCRIPT, Division de Pierre Viioire S Associes Ltee 
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sous-ministre adjoint a la direction generale de la 
Protection de la Sante le quatre (4) septembre mil neuf 
cent quatre-vingt-quatre (1984), et nous y reviendrons, 
mais auparavant vous etiez directeur general executif de 
5 la direction generale de la Protection de la Sante pour 

les annees quatre-vingt-deux ('82) a quatre-vingt-quatre 
(’84) et au precedent, vous etiez sous-ministre adjoint 
suppleant de la direction generale de cette meme 
Protection de la Sante en quatre-vingt-un (’81), 

10 quatre-vingt-deux {'82). En effet, vous aviez commence 

votre carriere professionnelle au ministere de Sante et 
Bien-Etre en quelle annee, docteur Liston? 

R- J'ai commence comme chercheur en dix-neuf cent 

soixante-quatre (1964). Alors j'ai procede de chercheur 
15 jusqu'a, disons, les annees soixante-neuf (’69) a 

soixante et onze ('71), quand j’etais chef de division 
de... division de pharmacologie dans la direction des 
Aliments et Drogues. 

Q- Tres bien. Let us now turn more specifically to the 
20 position you're presently occupying. Could you refresh 

my memory? Are you assistant or ... 

A- Associate. 

Q- ... associate deputy minister? 

A- No, assistant. 

25 Q- Assistant. All right. And you have held that position 

/4UDIOTR/4NSCRIPT, Division de Pierre Viioire & Assoces Uee 
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at the Public Health branch since nineteen eighty-four 
(1984), and I’d like to show you an exhibit already 
filed through Mr. Collishaw, which is marked as. My 
Lord, AG-64. It's the organizational chart from the 
Department of National Health and Welfare. 

LA COUR: 

Cotez-vous son... 

Me EVRAIRE: 

Oui, s'il vous plait. So we'll mark the c.v. as AG... 
THE CLERK: 

257. AG-257. 

Me EVRAIRE: 

Thank you. 

Q- Dr. Liston... 

LA COUR: 

Juste une petite minute. 

Me EVRAIRE: 

Oui, on va attendre que monsieur Leblanc le retire, la. 
Q- Now, Dr. Liston, I'd like your comments with respect to 
the — there are four (4), as you know — organizational 
charts which have been filed through Mr. Collishaw. 

64-A indicates at the top thereof that the present 
deputy minister is a Mrs. Catley-Carlson and we note 
your name on the far right-hand side under "ADM - Health 
Protection Branch". Sir, could we have the benefit of 


/4UDIOTR/4NSCRIPT, Division de Pierre Viiaire & Associei Ltee 
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your explaining to His Lordship, from your perspective, 
how grosso modo the department is divided up, by 
reference to this chart? 

A— Yes. The deputy minister is the chief executive 

officer, as it were, of the department, and is assisted 
by a number of ADM of which there are some three (3) 
primarily on the health side, that is the Health 
Protection branch, the Health Services and Promotion 
branch and the Medical Services branch. There are as 
well a number of ADMs who provide support to the deputy 
minister on the Social Welfare side. The — I'm sorry, 
I was going to say that there are some staff, like 
corporate management branch and international and 
inter-provincial affairs branches as well, which act in 
a staff capacity for the department as a whole. 

Q- All right. This is probably an appropriate juncture at 
which I could ask you to explain to His Lordship the 
role of Health Protection Branch within the Department 
of National Health and Welfare. 

A- The Health Protection Branch is an organization of 

roughly some two thousand (2,000) people whose general 
mandate is to reduce morbidity and provide health 
protection from agents such as drugs, foods that might 
be contaminated, from medical devices that might be 
injurious or ineffective, from radiation, from food 
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additives that might be toxic, from pesticides. It is 
organi 2 ed with a field staff that stretches across 
Canada so that we can carry out inspection, and in some 
cases licensing activities, so that those commodities 
5 that are presented to the Canadian public are free from 

any toxic or "des effets nocifs." 

Q- By way of example are there — can you think of examples 
in the city of Montreal where individuals might come in 
contact with an official from the Health Protection 
10 Branch? 

A- Yes. Any of the drug companies situated in the greater 
Montreal area would be subjected to periodic inspections 
from our field staff to ensure that the conditions under 
which drugs are manufactured are in conformity with the 
15 regulations which we administer under the Pood and Drugs 

Act. 

We are in effect providing health protection 
through the medium of a number of pieces of legislation 
which we administer. We are, as it were, that branch 
20 within the Health Department which does, I would say, 

upwards of ninety percent (901) of the regulatory work. 

We are in the — by mandate, we are in the business 
of providing risk assessment and to that you could call 
the Department of Health, as it were, analogous to the 
25 company doctor in a large company. We might provide 

/IUDIOTRtINSCRIPT, Division d. Pierre Vilaire & Associei Ltee 
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health advice to other departments as well, such as the 
Department of Agriculture, the Department of 
Environment, et cetera. So we are a health adviser. 

Q- You are both an advisor and a regulator, are you? 

A- In many instances we are an advisor and in other 

instances we are a risk manager or a regulator, if you 
would, where the responsibility has been given to the 
minister of National Health and Welfare to administer a 
piece of legislation whose purpose is to protect health. 

We are the administrating branch for those pieces of 
legislation. 

Q- Now, you've spoken on a number of occasions here of risk 
management. First of all, could you define that so that 
His Lordship understands what you mean by that? 

A- There are many instances where the general public cannot 
appreciate whether or not a drug is unsafe or 
ineffective or whether or not a food commodity may be 
contaminated by either an environmental chemical or an 
agriculture chemical, so we would carry out sampling 
analysis, determination of what exposure there might be 
to the average consumer, and from that determine whether 
or not the product was safe, whether it should continue 
to stay on the market or whether it needed to be 
withdrawn because of contamination or unsatisfactory 
condition. 
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Me EVRAIRE: 

Q- Let's continue the analysis for a moment. You've 
explained how the department assesses risk. Once 
assessed, how does the department then seek to deal with 
5 the risk that exists? 

A- There are any number of strategies that we might — that 
we might employ. If the risk is associated with an 
agent that is legal, can properly be sold, distributed, 
et cetera, under those circumstances we would carry out 
10 inspection of the facilities, the distribution 

mechanisms, to try and determine where the product 
became unsatisfactory or what were the reasons or the 
causes for it. 

In instances where the product is perhaps not 
15 prepared and presented to the public in compliance with 

the regulations that exist under the Food and Drugs Act 
and regulations, then we would go to methodologies like 
seizure, confiscation, the more, shall we say, 
aggressive methodologies that are available to us. 

20 Q- Thank you. Let us continue with the second arm of the 
organizational chart. We have the overall picture and 
now chart 64-B, AG-64-B, focuses, as you can see. 

Doctor, on the Health Protection Branch itself. 

Could you, again, grosso modo, explain the division 
25 of the areas who report directly to you and, as a side 
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comment, explain what you do with the — what you do 
with the reporting process in administering that branch? 

A- Essentially, if I may start then, the branch is divided 
into a number of directorates, each of which would 
encompass some several hundred, up to six hundred (600) 
or so people may be located in any one of them. 

If I may turn first, using the organigram that is 
here, to the Drugs Directorate first, it administers the 
drug regulations under the Food and Drugs Act and 
regulations. It, as an activity, it regulates the 
manufacturing, the sale, the distribution, the 
labelling, the presentation of drugs so that they are 
safe for use by physicians, particularly when these are 
prescription drugs. 

Every manufacturer, before he puts a drug product 
on the market, must supply us with substantive 
information which would encompass perhaps as much as 
nine hundred (900) volumes of documentation outlining 
studies that may have lasted for some goodly number of 
years to demonstrate whether or not the drug is capable 
of causing cancer or capable of promoting it, whether it 
can have effects on the fertility of humans, whether it 
may have second generation effects, that is 
teratological effects. 

Q- Could you explain what that means? 
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A- Those are effects that are transmitted to the — from 
parents to the next generation because there has been 
damage to somatic cells or cells that are responsible 
for the development of the infant or the progeny. 

5 There are as well extensive undertakings between 

the manufacturing sector and ourselves in terms of what 
presentations can be made to physicians about the nature 
of the drugs that they are about to be used — that are 
about to be used, I should say. 

10 This sort of interaction between the drug industry 

and ourselves is to ensure that there are no 
overstatements or claims that go beyond what sort of 
data base is there to support their -- to support them. 

Somewhat similar activities are undertaken in the 
15 nonprescription drug area, where these are products 

which are available without a prescription. They must 
be somewhat more — they must be safer or more 
innocuous, that is the variability that might occur from 
a person consuming that drug without professional advice 
20 means that you have a different type of product which 

must be fundamentally safer and perhaps less potent than 
a prescription drug. 

Q- Perhaps we could — I think we've given His Lordship a 

good overview of the drug side of it. Could you perhaps 
25 address the environmental health side of the Health 
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Protection Branch now? 

A- May I be permitted to just finish off with one aspect of 
it? 

Q- Certainly. Yes. I'm sorry. 

A- Which is that all of this information that we have is 
then made available to the health professionals and 
primarily to the provinces so that the drug 
reimbursement plans across Canada that various provinces 
have, that they can make wise choices, purchases of 
these products, based on information about how they will 
behave and how they're manufactured. 

Q- Can I just take you back to a comment you made earlier 

that the department was ninety percent (90%) a regulator 
and ten percent (10%) advisor. 

A- No, if I may? 

Q- Yes. 

A- I said that the Health Protection Branch undertook 

ninety percent (90%) of the regulatory activity within 
the department. 

Q- All right. 

A- We are the, if I may, somewhat of a specialist in 
regulatory affairs. 

Q- All right. And that is an important component of the 
drug side of the H.P.B.? 

A- Yes, it is the mainspring or the wellspring from which 
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this whole program draws its force. 

Q- Thank you. Carry on then, Doctor. 

A- The Environmental Health Directorate has a number of 

responsibilities. It attempts to quantify or assess the 
risks that might occur from waterborne threats to human 
health. That might be brought about from the effect of 
acid rain on the chemical composition of potable water. 

It also works in the area of air standards and advises 
the Federal Department of the Environment of the impact 
of a variety of these environmental agents that might be 
present as contaminants in air, water, soil, et cetera. 

So we function there, to refer back to my prior 
statement, as the company doctor, giving that advice to 
a sister department. We administer in this area some of 
the responsibility for the Canadian Environmental 
Protection Act or C.E.P.A., and the minister of National 
Health and Welfare can undertake certain activities in 
this area to prevent exposure of the Canadian population 
to toxic agents by having them named on a schedule, so 
that the exposure would be minimized or hopefully 
reduced to a point of being of no further concern. 

The same Environmental Health Directorate that I 
have been talking about also has responsibility for 
radiation protection. Drawing on a past example, during 
the Tchernobyl episode where there were some nuclear 
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contamination, nuclear waste contamination in the 
environment, this organization was responsible for 
looking at the amount of deposition of radioactivity in 
various sectors of Canada in rainwater and trying to 
provide advice to the provinces or the municipalities as 
to whether or not there were any needs to warn the 
population not to use drinking water or rainwater or et 
cetera, et cetera. 

In its functions, the Environmental Health 
Directorate is also responsible for the regulation of 
medical devices. These would be instruments that are 
used both in hospitals — and it may be all the way from 
very large instruments to measure enzymes within the 
human body, such as doctors would use in the hospital 
environment, down to home-use medical devices where it 
might be a clinistix that someone who has diabetes might 
use to measure his own urinary sugar levels. These are 
all considered as medical devices. We look at them to 
make certain again that they can give accurate 
reproducible information on which proper decisions can 
be made about a person's condition. 

The Environmental Health Directorate, in its 
multiple responsibility, is the area which is 
responsible as well for the programs related or 
associated with tobacco control. 
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We will get back more specifically with the next 
organizational chart 2, the Bureau of Clinical Hazards, 
so perhaps if you might not focus on it now but on the 
balance of this particular chart, if you will. 

Thank you. The field operations is our field arm where, 
if we need more sampling of — I draw an example of 
yesteryear when we were investigating mussels, the toxic 
mussel episode, they would be involved working with the 
municipalities, the provinces or whatever regional 
organizations there are, in sampling, taking these in to 
our laboratories, analyzing these and providing that 
information to our toxicologists so that they can make a 
professional determination of how much risk there was 
and what would be the appropriate steps to reduce that 
risk to a point where it would be satisfactory. Our 
field operations have major regional bureaus in Halifax, 
Montreal, Toronto, Winnipeg and Vancouver. They carry 
out the inspection activity in all of our program areas. 

If I may move then to the next directorate, it is 
the Foods Directorate. It is the, shall I say, the 
companion directorate to the Drugs Directorate in that 
they both are involved in the regulatory programs that 
have been created for the purposes of administering the 
regulations under the Food and Drugs Act. They will 
assess, before a food additive can be marketed, whether 
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or not it may be used safely; and that could deal with 
products like food coloring agents, food emulsifiers, 
stabilizers, mold release agents, a number of chemicals 
that are used in the processing of food, they would look 
at them and — to insure that there are no toxic 
ingredients that would get into the food itself and 
cause problems. 

They also look at the question of microbial hazards 
in food. There are a fair number of foodborne illnesses 
that occur every year in Canada. We investigate those 
and try to modify food processing, food handling, so 
that the total number of cases of food poisoning or that 
the morbidity in Canada is brought as low as possible. 

This same organization would also be involved in 
looking at pesticides, determining how much, what 
pesticides can be used on what crops and how much or 
what residues are allowable that would not cause any 
adverse impact on health. They also — they also 
provide nutritional advice. We have just recently 
published nutrition recommendations for Canadians where 
we would assess what is the appropriate amount of 
carbohydrates or sugars, fats, protein, what would 
constitute healthy diet and what sort of advice we would 
provide to the general public in this area. 

Q- May I just interject to ask what kinds of professionals 
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work within these different sections of the Health 
Protection Branch? 

They're of wide variety. We would have biologists, 
chemists, physicists, M.D.s, veterinarians, 
pharmacologists, nutritionists, and we would have a 
number of subspecialities in these professional areas as 


All right. Thank you. 

Let's speak of the L.C.D.C., which His Lordship has 
heard something of, the Laboratory Centre for Disease 
Control, now. 

The Laboratory Centre for Disease Control is in, if I 
may use a pictorial type of analogy, is like the eyes of 
the Health Protection Branch in that it carries out the 
surveillance function, working very closely with the 
provinces, trying to obtain from them information about 
the incidence or the frequency of certain disease 
patterns and uses this to develop a, I'd call it a 
baseline or an atlas, where we would have an atlas that 
might relate to cardiovascular disease or to mortality 
figures, et cetera, in publishing this type of — in 
gathering and publishing this type of information. It 
permits us to look for "hotspots" where a particular 
problem manifests itself on a regional or a geographic 
basis. This would be used as a flag then to go in 
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further and investigate and look for causes of this 
particular problem. 

Q- I notice reference. Doctor, in 64-B, AG-64-B, to -- it 
says: 

"Noncommunicable disease epidemiology." 

Do you rely on epidemiologists on your staff to do some 
of this risk determination? 

A- Yes. There are — there's a strong dependence on 

epidemiologists, as I say, to carry out the analyses 
necessary to determine if there is a variation from 
baseline on a geographic basis as one is looking at an 
illness and its incidence. If there are, and these 
illnesses may either be communicable, that is they can 
be transmitted by a virus or by a bacterium so that 
those have a particular pattern as they might spread 
from one — call it small geographic area by 
transmission person-to-person, or they may be 
noncommunicable, associated with the quality of air, 
food, environmental factors, et cetera. 

Q- All right. 

A- The Laboratory Centre for Disease Control is also 

involved in biochemistry. I should explain that that is 
an attempt to try and have national methods for carrying 
out the identification of certain viruses or 
micro-organisms so that a laboratory carrying out such 
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an analysis at one end of the country will be using a 
method that will give validated results and comparable 
to the same sort of analyses carried out in the western 
end of the country. 

So it is, in essence, doing standardization of 
these methods. 

Moving over to the last of the directorates that 
are on this organization chart, the Federal Centre for 
AIDS. AIDS is a communicable disease, but because of 
its nature and because of the urgency that there was in 
trying to coordinate programs so that we might enhance 
our effectiveness in trying to respond to AIDS, we 
created this new directorate where the functions that we 
have seen in other areas were assembled and brought 
together in the Federal Centre for AIDS. 

In the Federal Centre for AIDS there is, as well, 
the surveillance function to try and determine how — 
what disease patterns there are, where is the threat 
most manifest, what sort of -- let me use the term 
"seroprevalance" — what sort — what is the weight of 
infection in various segments of the population and from 
thence what sort of educational processes do we need to 
try and modify behaviour so that the risk of contracting 
the disease is minimized. 

Those I ... 
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Q- I think we've exhausted all the directorates. How many 
employees did you say are contained within these various 
directorates? 

A- The number varies from year-to-year, but I believe we're 
at something like two thousand (2,000), two thousand two 
hundred (2,200), roughly speaking. 

Q- Let us understand, and perhaps you could explain to His 
Lordship, the circumstances under which you would be 
involved in the day-to-day operations of any of these 
directorates. There are about two thousand (2,000) 
people you say. We see some six (6) heads of these 
directorates. 

Obviously Dr. A.J. Liston doesn't deal with details 
of day-to-day operations of each of these particular 
directorates, but how do things get funnelled up to you, 
essentially, is the question? 

A- Well, essentially, the department functions by a process 
of delegation where the, shall we say, the 
responsibility for regulatory programs will be given to 
the Health Protection Branch or would accrue to me as an 
individual, but then though they accrue to me, I would 
subsequently delegate them to the directors general so 
that in the drug program, as the organization chart 
shows. Dr. Somers would be carrying out those functions. 

I become more personally involved when there are 
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matters of policy that are difficult to resolve and 
where the director general would wish to have some 
direction because it is not, perhaps, within the, call 
it the traditional activities, in any of the -- in any 
of the directorates. 

I would also serve to bring to the minister's 
attention, through the deputy minister, any policy 
proposals or policy difficulties that might arise as a 
result of our program activities, of our regulatory 
programs. 

Q- We'll speak more specifically of tobacco policy a little 
bit later on this morning, but are you suggesting to His 
Lordship that policy considerations emanate only from 
the bottom? 

A- No. Policy considerations arise from a variety of 

sources. A minister has his own personal staff which 
might incorporate, and does incorporate most often, a 
policy advisor, and a minister will obviously listen to 
his constituency and that may incorporate a number of, 
let us say in the area of the Health Protection Mandate, 
policy proposals might come from the general public who 
want or might wish to have changes made to our programs, 
or it might come from the various industries that we 
regulate, seeking to modify the regulatory program in 
some fashion, and it might also come from within the 
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department itself. So the minister has a number of 
sources of input which he would be called upon to assess 
and then examine and determine which of these he feels 
are appropriate. 

Q- And to be clear about it, there are also lobby groups 

that would petition the minister. Is that not also the 
case? 

A- Yes, very much so. There are, shall I say, special 
interest groups that would wish to approach the 
Minister, asking that their case or cause receive more 
attention, or that the existing programs may be modified 
or perhaps that a lack of programs in an area might be 
the cause of their presentation, wanting to have 
something additional. 

Q- All right, thank you. Let us turn now to AG-64-C, at 
the next tab in the booklet, which focuses, as I was 
saying earlier, on the Bureau of Chemical Hazards. This 
indicates, as of the date of this organizational chart. 
Dr. Peter Toft as the acting director. Is he still the 
incumbent as — in the position of acting director? 

A- Yes, I believe he's still in an acting capacity. 

Q- All right. Now, perhaps — we will of course focus on 
the second, the Product Safety Division, but because it 
does have a Tobacco Product section which is the focus 
of a lot of evidence that His Lordship has heard, but 
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could you explain to us, from your perspective as ADM, 
the role played by the other directorates? I guess 
these would not be directorates, they'd be under the 
directorate of the Bureau of Chemical Hazards. Would 
these be sections thereof? 

A- If I may just run through the... 

Q- Yes. 

A- ... let's call it the hierarchy? 

Q- So we get the right words in place. 

A- There is the department, which is broken down into 
branches. Each branch then would break into 
directorates. Each of the directorates would have 
bureaus. Each of the bureaus might have divisions of 
which there might be sections in any of these divisions. 

Q- Let us take 64-C here. We see the Bureau of Chemical 
Hazards under which there is the Product Safety 
Division, within which there is the Tobacco Product 
section. 

A- That's correct. 

Q- That's how it spills down? 

A- Yes. 

Q- All right. Could you, therefore, give His Lordship "un 
apergu" of the divisions, focusing lastly, if you will. 
Doctor, on the Product Safety Division, because there we 
will focus our attention? 
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A- If I may then, under the Environmental Substances 

Division, this is the locus within the Health Protection 

Branch where we carry out examination of environmental 

chemicals for purposes of advising and carrying out our 

administrative responsibilities under the Canadian 

10 

Environmental Protection Act, C.E.P.A., that I had 

mentioned previously. There are schedules with priority 

substances that are to be looked at and the section 

there, the Priority Substances section, relates to that 

particular function. 

15 

Biotechnology section, there are concerns or 

anxieties that biotechnology may lead to new types of 

products, new organisms perhaps, that might pose a 

threat to humans, and the Biotechnology section looks at 

the appropriate measures, regulatory or otherwise, that 

20 

would be necessary to preclude the development of 

significant human health risk in this area. 

If I may skip over to Environmental and 

Occupational Toxicology, where one has a number of 

sections? Again the activities there on — let us — 

25 

well, I'll start with occupational toxicology. We are 

trying to assess in that area whether or not workers 

exposed to a work environment might have unnecessary or 

undesirable exposures to chemicals that could have an 

impact on their health and in trying to determine for 

http://legiovri1il 
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the worker what are the appropriate levels where 
industrial fumes, chemicals, toxic agents might provide 
that hazard. 

The L.R.T.A.P. is the Long-Range Transport of Air 
Pollutants section, where one is looking at the toxic 
effects of the oxides of sulfur and nitrogen, where one 
is looking at the impact of these on public health. For 
example, whether respiratory illnesses would go up or 
down or are correlated in any way with the level of 
environmental or airborne pollutants. 

The Mutagenesis section is an area of activity 
where we are looking for impacts, effects on the genetic 
material or cells, and it's to try and determine if 
there are newer methods, methodologies, that would allow 
us to assess whether or not chemicals coming from a 
variety Of sources might have an impact on cells and 
that this impact might be responsible for further 
genetic damage that might be expressed in a variety of 
ways. 

Q- Let's go to the Monitoring and Criteria Division. 

A- The Monitoring and Criteria Division is essentially 
organized to look at whether or not there are 
appropriate methodologies — analytical methods, I 
should say — which would permit us to undertake a 
monitoring activity to determine whether or not there 
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are changes that are occurring in the environment. For 
example, one might wish to monitor whether acid rain was 
having an impact on the chemical composition of surface 
waters. One would need to have the methodologies, the 
analytical methodologies to determine whether acid rain 
results in more mercury or lead being dissolved out of 
the soil and accumulating in surface waters. 

Q- And finally, before we complete with the Product Safety 
Division, the Pesticides Division which, I guess, is 
self-explanatory, is there something that we don't know 
about that you could tell us? 

A- This is a division which is acting as an advisor to 

basically the Department of Agriculture, which has the 
responsibility for the Pest Control Products Act, 

P.C.P.A., that farmers, workers with pesticides are 
exposed to these agents during their manufacture, 
storage, distribution or end use. And this division 
here attempts to try and ascertain whether there is any 
risk to those workers, risk of perhaps additional burden 
of tumors or cancers, et cetera, that might be 
associated with working with these pesticides. That 
advice is then provided back to the Department of 
Agriculture for purposes of determining whether or not 
the pesticide should be registered. 

Q- All right. Thank you. 
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Let us now focus our attention on the last of these 
divisions, the Product Safety Division. It shows there 
the acting chief, it was a Mr. A1 Ritter, I believe he's 
replaced now by Mrs. D. Morrison; is that correct? 

A- Yes, it's Dr. Len Ritter. 

Q- Len, I'm sorry, yes. 

A- Whose — and, yes, he has been replaced subsequently, 
correct. 

Q- Is that right. Could you, again, in reverse order, 

concentrate and describe the three (3) divisions and we 
will complete our review of the Tobacco Products 
section, in the same way that you've done to date. 

A- Under the W.H.M.I.S. program -- I'm not sure that I can 
give you the acronym very precisely. It's the Worker 
Hazardous Materials Information System -- or something 
very close to that. 

Q- Right. 

A- Where it is an attempt to put out information so that in 
the work environment, if there is a chemical accident of 
some sort, the tankers, the chemical handling people 
would have at their disposal information that would tell 
them what sort of precautions are necessary to minimize 
the risk with this accident if a tanker overturns, 
explodes, et cetera. It's what measures what 
information, what antidotes, what precautions one should 
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take. 

It can be appreciated that there are thousands of 
chemicals that are introduced into our environment and 
this is an attempt to try and provide meaningful 
5 information in the work setting. 

The Hazardous Product section in this division 
works primarily in the area of trying to provide to the 
Department of Consumer and Corporate Affairs some 
information associated with products that are normally 
10 found in the home which would come under the purview of 

this legislation. The Hazardous Products Act is 
intended for, primarily, to cover, shall we say, 
household chemicals, bleaches, lyes, furniture polish, 
things of that sort which the individual consumer would 
15 expect to have in his house, kitchen, et cetera. Some 

of these products can be toxic. How they should be 
labelled, handled, et cetera, we act as an advisor to 
Consumer and Corporate Affairs and this particular unit 
carries out that function. 

20 Q- Now, just before we touch on the final focus, the 

Tobacco Products section, I would just like to ask you 
this question: you've spoken very specifically of the 
Health Protection Branch and more generally about the 
department and its role. Does the Department of 
25 National Health and Welfare have a, let me use the 
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ambiguous word "relationship" of some kind with the 
World Health Organization? 

A- We have a number of interactions with the World Health 
Organization. We are very frequently in contact with 
them where many of our professional staff are called 
upon to participate in expert committee work. They are 
also involved with the W.H.O. where we might be a 
collaborating centre. The W.H.O. will set up a number 
of centers around the world that would collaborate on 
methods, approaches, techniques, et cetera, perhaps 
associated with a disease entity or a particular threat 
to public health, and we have a -- we are designated as 
a collaborating centre in a number of cases. 

Q- All right. Thank you. I'd failed to ask you that 

earlier and I thought I should do so before we enter 
into the next exhibit, part of AG-64, 64-D, if you 
would. Doctor. 

This is entitled the "Bureau of Chemical Hazards, 
Product Safety Division, Tobacco Products Section." 

You've indicated that "sections" is the expression 
for those organizations within divisions. This, could 
you confirm, is within the Chemical Hazard Division? 

A- Yes. 

Q- All right. And I wonder if you could explain to us your 
understanding of the organizational chart. We've had 
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Mr. Collishaw do that, but from your assistant deputy 
minister's perspective, your understanding of how this 
section operates — organizationally, just how it 
operates. 

A- M'hm. It is the locus within the organization where the 
regulatory programs that flow from the Tobacco Products 
Control Act are administered and the activities 
undertaken by the Tobacco Products unit is essentially 
to examine the adequacy of the regulatory program, to 
advise, make recommendations through to the head of the 
division, subsequently perhaps, to the director general, 
if needed, and perhaps to myself as the case may be, on 
some of the program features which should be brought up 
for consideration. 

It might constitute advice about labelling, 
enforcement, any number of activities of this type, so 
that this unit, this centre, is involved on a day-to-day 
basis with our tobacco regulatory programs. 

Q- Doctor, why is there a separate tobacco section or unit? 

A- Well, the legislation is a unique piece of legislation 
and it also has a certain, shall I say, history or 
maturity and this organization is designed specifically 
to respond to our obligations under that regulatory 
program. 

Q- But even before the Tobacco Products Control Act was 
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proclaimed in force, this section did exist as a 
separate entity within the Health Protection Branch. 

What is the reason for that? 

A- Well, essentially, we were into a quasi-regulatory mode 
5 for some number of years because there was the voluntary 

code that had been undertaken and although it did not 
have the force of law, it was not a regulation, the 
purpose of this was to try and provide a framework under 
which tobacco products could be, by agreement, sold and 
10 marketed, et cetera, and having a tobacco unit was 

appropriate because of the need to examine, be aware of 
what was going on and monitoring the situation. 

Q- You spoke earlier this morning about risk assessment 
within the department. Is there a risk assessment of 
15 tobacco consumption that's ever been made in the 

department? 

A- Well, we do risk assessment in a multiplicity of areas 
and tobacco products certainly have been examined and 
the risk associated with tobacco use has been one of the 
20 activities that we have undertaken. 

Q- All right. Now, could we just go over ground that 
you've touched on briefly and that relates to your 
duties as associate deputy minister. I keep ... 

THE COURT: 

25 Before you move on. 
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A- Assistant. 

Me EVRAIRE: 

Yes? Assistant, I'm sorry. We'll always get that 
right. 

5 THE COURT: 

8/0021 Q- What do the letters HPHE-466, for example, for the 

acting chief, what does that mean? 

A- Those are position description designators. It's just a 
means of controlling a position and what that position 
10 is supposed to do. 

Q- Okay. And what is the B in brackets? For example, you 

see... 

A- I'm sorry, I... 

Q- You don't know? 

15 A- I don’t know. 

Q- Okay. And what is the SM at the end? 

A- SM at the... 

Me EVRAIRE: 

Q- At the end of Dr. Ritter's here. 

20 A- Oh. 

THE COURT: 

Q- For example. 

A- Okay, these — I'm sorry. Now, it's — perhaps I can 

even answer your — your first question. SM is a -- the 
25 level of the position. 
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Q- Okay. 

A- And that is senior management position. The ES is a 

biostatistics or biostatistician type of classification 
level. The B may very well be — I cannot say with 
certainty — but may very well be a biologist type of 
position. Certainly some of the lower designators where 
you have CR-2 and CR-4, these are clerk — clerical 
positions. So I... 

Q- And ES means a biostatistician? 

A- A biostatistician, yes. 

Q- Okay, sorry. 

Me EVRAIRE: 

Q- You've spoken, Doctor, about the areas from which policy 
emanates or the origins of policy suggestions emanates. 
Who, within the department, sets the policy however? 

A- Well, the policy is always set by the minister 

responsible. As I mentioned previously, the minister 
has a number of sources where policy proposals might be 
brought to his attention, and we in the department may 
be one such avenue or source of policy proposals, but 
the decision as to which of competing policy proposals 
or options there might be, that decision is singularly 
the minister's because he in the end is the accountable 
person. 
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Me EVRAIRE: 

My Lord, Dr. Liston, I was proposing, might be a useful 
witness through whom to put before you a list of the 
ministers of Health and Welfare from nineteen forty-four 
(1944) to the present. He did not prepare the chart and 
I'm quite pleased to show a copy of that to ray friends. 

I just thought if Your Lordship is wondering who is the 
minister, when and where, who is deputy minister, when 
and where, it might — I should have done this through 
Mr. Collishaw, I simply forgot, and if Your Lordship 
would wish to look at it before I file it, I think it 
simply.might be a useful historical benchmark for you. 

Q- Dr. Liston, I've asked you to review that this morning 
even though you had not prepared it. Can you confirm, 
at least for the years while you were in the department, 
the correctness of the ministerial designation? 

A- Of the ministerial designation, you say? 

Q- Yes. 

A- Yes. 

Q- Who the ministers were, and deputy ministers? 

A- Yes, that is accurate. I — my experience, personal 
experience, goes back to the period of nineteen 
sixty-four - five (1964-5) and the names that you have 
given there for ministers, from MacEachen through Munro, 
Lalonde, Begin, Cromby, Begin, Epp and Beatty, are 
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Right. I note that there seemed to be a split within 
the department at the deputy minister's level, which was 
later combined in nineteen seventy-six (1976). Can you 
assist His Lordship with an understanding of why that 
took place? 

Initially, the department had a — had a deputy minister 
of Health and a deputy minister of Welfare, because the 
two (2) arms of the department were considered to be 
sufficiently large that it would be appropriate to have 
a deputy minister responsible for each of those. The 
Welfare side, for example, might be talking about 
assistance, like Canada Assistance Plan, Income Security 
Plans, et cetera, which are somewhat distinct from the 
health type of programs where one would be talking about 
the provision of health care in the North to natives, to 
the Health Protection Branch type of activities or 
Fitness and Amateur Sport. So the split was 
administered by two (2) deputy ministers but that was 
subsequently coalesced into a single deputy minister at 
a later date because it was thought, from a program 
perspective, it was better not to have the same degree 
of separation because health and social support, if one 
is looking at the well-being of an individual, do have a 
significant interaction. 
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Me EVRAIRE: 

May we mark this as the next AG exhibit. 

THE CLERK: 

258 . 

Me EVRAIRE: 

Thank you. 

Q- Doctor, let us turn specifically to the issue of tobacco 
within the department. Let me ask you, when do you or 
when did you, to date, get involved in the tobacco file, 
if you will call it that? 

A- My contacts with the tobacco file date from the period 

where my predecessor in the current position that I'm in 
was away for a sabbatical year; and when I was the 
acting assistant deputy minister, at that time, I became 
more involved in the tobacco program. 

THE COURT: 

Q- We don't know when your predecessor took his sabbatical 
year . 

A- In the. . . 

Q- Or maybe we do. 

A- In nineteen eighty-one - eighty-two (1981-82), I 
believe. 

Q- In eighty-one (’81) or eighty-two (’82). 

Me EVRAIRE: 

Q- And when he came back from his sabbatical, did you give 
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up that responsibility back to your predecessor or did 
you maintain it? 

A- It was lessened. I had some contact but I didn't have 
the same degree of, shall we say, accountability. 

Q- I wanted to show you what Mr. Collishaw said with 
respect to defining his job for His Lordship. 

My Lord, I forgot to ask if you could bring Volume 
XXI. What I'm going to read is fairly brief. If I may 
just read it from the volume. For my friends' benefit, 

I'm reading from Volume XXI, page three two seven three 
( 3273) . 

THE COURT: 

No, I only have since December sixth (6th)... 

Me EVRAIRE: 

Nineteen ninety (1990)? 

THE COURT: 

... here. The rest is in Longueuil. 

Me EVRAIRE: 

In Longueuil, all right. 

Me IRVING: 

Could I have the page again? 

Me EVRAIRE: 

Three two seven three (3273). 

Q- Let me just put that before you and — here's an extra 
copy, if Your Lordship may — mine is marked up, if 
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that's all right. The question is put to Mr. Collishaw 
at line fourteen (14) of page three two seven three 
(3273) : 

"Just so that I understand you, Mr. Collishaw 

— and this is, I believe, Mr. Potter asking him this 
question — 

"... are you saying that because it was 
impossible to imagine an ad which would 
never..." 

I'm sorry. That's just a bit too high. 

The answer sort of elicited the important point 
with respect to his job description at line twenty (20), 
I'm sorry. 

"The job that I had to do was look at 
information that was available, propose policy 
options, discuss the advantages and 
disadvantages of policy options, make sure 
that information was available in a clear and 
concise way to the minister, and it was up to 
the minister to choose what the option was to 
be pursued, and indeed he did that." 

There then went on a discussion with respect to various 
options. 

Do you have any views as to whether he has 
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described his job in a way that's consistent with your 
view of his job. Dr. Liston? Do you agree with him? 

A- No, that's an appropriate elaboration of his area of 
responsibility where it was necessary to have 
5 familiarity with the tobacco industry so that he could 

make knowledgeable proposals for us. 

Q- Let us understand to what extent you would involve 

yourself in details with respect to, and I'm going to 
keep calling it the "Tobacco File," I know there's no 
10 specific file, but the tobacco file. 

Did you get involved in details, in eliciting 
details with respect to the tobacco file on a regular 
basis? 

A- No. No, sir, not on a regular basis. As I mentioned 
15 previously, if there were major proposals that were 

coming forward, if there were new legislation or 
different legislation, if there were regulations, et 
cetera, I would become involved and I would have 
proposals made to me, I would look at these to ensure 
20 that they were compatible with the general policies of 

the Health Protection Branch and that I could support 
them as a recommendation which would subsequently go 
forward to the minister. 

Q- And on whom did you rely for details where necessary in 
2 5 order to. . . 
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Q- 


Mr. Collishaw. Mr. Collishaw in the tobacco unit was 
our resident expert on the tobacco industry. 

All right. Now, I'll ask you very generally how often 
you met either the deputy minister or the minister 
himself or herself, depending on the year, with respect 
to the tobacco file? 

It's difficult to generalize. There are certain — 
certain aspects that come readily to mind. During the 
period when Mr. Epp was undertaking the responsibilities 
of a portfolio in nineteen eighty-four (1984), my very 
first meeting with the minister as he was coming to the 
department was an opportunity which he took to discuss 
tobacco with us. 

The frequency with which one had meetings 
specifically on tobacco afterwards would very much 
depend on what phase we might be into. If we were 
trying to examine policy options there would be rather 
frequent meetings between the minister's staff where we 
would be discussing with them, and with the minister on 
occasion, some options that were being developed and we 
would try and get an assessment from the minister 
whether these proposals were acceptable to him. 

This sort of interaction in general terms, once 
through the policy elaboration, the amount of contact 
with a minister might reduce on this topic once he had 
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designated what his policy intentions were and what he 
wanted, and the frequency of these meetings might drop 
off as any other competing priority that the minister 
might have would come forward. 

Q- Well, the focus in this case is certainly in the years 

after Mr. Epp became minister. Can you advise the Court 
of, from your understanding, the first communication to 
you, sir, by Mr. Epp on the tobacco file? 

A- Well, the very first meeting with the minister as he 
came to the department for the first time and the 
assistant deputy ministers and the deputy minister were 
called together to have an opportunity to meet the 
minister and his staff, the minister availed himself of 
that opportunity to indicate the sort of priority that 
he would accord to the tobacco file as one of the areas 
as minister of health that he wanted to give or accord 
priority to. 

Q- Did he indicate the manner in which he wished that 
priority to be established or manifested? 

A- Not in the first meeting. I mean, what he would do is 
he would indicate to us that he would wish to have the 
risk to public health or the impact on public health 
very seriously reduced because of tobacco, and the 
methodology and so on as to how one might try and 
achieve that was something that was elaborated in 
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discussions at a later time. There were any number of 
meetings that would occur within the department where 
the deputy minister would also serve as the director of 
policy and indicating to us, or to me more specifically, 
areas of priority, initiatives that she would like to 
have seen put forward or developed as policy proposals 
for the minister. 

So that there's — what I would like to convey is 
that there is a number of sources and there's a fair 
amount of iteration which can become intense at certain 
periods of time and drop off when the activity might be 
going on and not require ministerial discussion or 
decision. 

Q- I note from the previous exhibit that Minister Epp took 
office on September seventeenth (17th), of nineteen 
eighty-four (1984). Was it around that time that you 
had this first meeting with the minister, and which you 
have just described? 

A- Yes, it was. 

Q- All right. My Lord, this might be a convenient moment 
for the morning break. 

THE COURT: 

Yes . 

SHORT RECESS 
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Me EVRAIRE: 

Q- Dr. Liston, let's just go back for a moment to your 

first meeting with Minister Epp. You've indicated to us 
that it was his professed view that tobacco would be a 
priority within his mandate. 

How, then, did the department — let me search for 
the word here — respond to that ministerial direction? 

A- In general terms the — when the minister came to the 
department, as I indicated, he suggested that tobacco 
would be one of his priority areas. He had, in effect, 
as the opposition critic, formulated his views, his 
ideas of what he wished to do if and when assigned as 
minister of National Health and Welfare. 

He elaborated these priorities, indicated tobacco 
would be one of them, and we in the department looked at 
how best to respond to his wishes by having a group of 
ADMs that would meet; and if I may expand on that a bit, 
the ADMs involved, there was a policy planning and 
information, that is the departmental policy agenda is, 
generally speaking, brought together by that assistant 
deputy minister, and it had two (2) other assistant 
deputy ministers that had a significant role to play. 

One would be the assistant deputy minister of Health 
Services and Promotion Branch. 

Q- Could we just stop you there and have you refer to 


/‘lUDIOTR/'INSCRIPT, Division de Pierre Viiaire & Assooes Uee 


http://legacy. library. ucsf.ed!j/tid/wwq07a00/'pdfts. ucsf.edu/docs/plhl0001 



10774 


10331 


ALBERT J. LISTON, RESP. EXAM. 


AG-64-A, the first one in which the deputy minister is 
shown, and identify that ADM from the organizational 
chart? 

A- That would be the ADM Health Services and Promotion 

5 designated as Dr. Peter Glynn, or Dr. P.A.R. Glynn. 

That would be the next to last on the first line of ADMs 

that have been indicated there. 

Q- Right. Carry on then. 

A- Along with myself in the Health Protection Branch. And 
10 if one turns to the first vertical column on the 

left-hand side, there is the third down, that column ADM 
policy communications and information, a Mr. Ian Green. 

At the time it was not Mr. Green, but it is that 
function, the ADM that occupied that post at the time. 

15 We came together looking at the various strategy 

items that could be put forward, brought forward as 
potential recommendations to the minister. The -- I 
should mention that much of the tobacco file activities 
had been essentially in the education, information and 
20 promotion area, so that the locus of major activity had 

been very much within the Health Services and Promotion. 

It was the Health Promotion activity that was the most 
dominant, if I can so describe it, at that time. 

Q- Well, let me stop you there. Could you explain what 
25 various approaches were being taken through the Health 
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Promotion Services side of the department on the tobacco 
file, the tobacco issue? 

Well, essentially the Health Services and Promotion had 
been instrumental in bringing together the views of the 
provincial Health Departments, had been instrumental in 
transacting or sharing ideas, proposals, trying to build 
a consensus with the provinces on what steps or 
initiatives would be necessary to try and bring about 
information, education, behaviour modification, the 
social side or the nonregulatory side of the tobacco 
program. 

This would involve trying to develop the 
infrastructure that would serve ministers, both 
provincial and federal, in tobacco abatement programs. 

I mentioned previously that mine was to interact 
and bring the aspect of information, epidemiology, 
monitoring of the voluntary code up to that time, that 
sort of information forward. The regulatory dimension 
of our programs. 

M' hm. 

And from the policy communication and information, the 
incumbent in that post at that time would be involved in 
a number of related sort of activities, such as the 
question of whether or not the department should make 
recommendations or interact with the Department of 
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Finance on the question of taxation, whether it should 
interact and then have discussions with the department, 
for example, of Agriculture, that might be concerned 
about the, call it the tobacco grower's aspect of the 
file. 

So that it was an effort to try and bring a 
multiplicity of factors together through one meeting, 
informal grouping of ADMs that would look at these and 
try and sift out the recommendations, build a package 
which would satisfy the minister's indication that he 
wanted a comprehensive program in this area. 

Q- They spoke about options and different policy 

considerations. From which directorate did these or 
would these normally emanate within the department in 
their flow up to the minister? 

A- Well, certainly within the Health Services and Promotion 
Branch there is a health promotion directorate which 
would have been very much involved in making some 
recommendations. From within the Health Protection 
Branch, these recommendations would come from the 
Tobacco unit which we spoke of within the Health 
Protection Branch. 

Q- M'hm. 

A- Recommendations also relating to — call it matters 

economic in terms of taxation and so on, were very much 
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15 Q- 


the sphere of policy communications and information 
because of their contact with the Department of Finance, 
the Department of Revenue, many of the central agency 
departments of the federal government. 

I'd like to touch briefly on it. You've mentioned 
provincial contacts and I'd like to understand. His 
Lordship to understand, the interaction between the 
federal government at the National Health and Welfare 
Department and the provincial Health Departments. Who 
took the initiative with respect to the tobacco file, 
again to call it that, within those ten (10) provincial 
governments and the federal government? 

If I may speak first to the machinery mechanism and then 
perhaps to the second aspect? 


In order to try and coordinate programs between the 
federal government and the provincial governments, there 
is a structure whereby, on a twice a year regularly, the 
deputy ministers of health from all of the provinces 
meet with the federal deputy minister of health to 
examine priority areas associated with the health file; 
and these — this conference of deputy ministers is 
supported by a number of subcommittees which would look 
at a variety of health priority items. One such 
subcommittee was the advisory committee on community 
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health and it was involved, responsible for trying to 
coordinate much of the community action, the promotion 
work that would be undertaken jointly between the 
federal government and the provinces. 

In terms of who took the lead, this activity and 
preoccupation existed for a long time on tobacco, and 
the initiatives initially were: can we inform, can we 
advise, et cetera, so that there was a continuing 
preoccupation with tobacco and I'm not sure that it 
accurately describes it to say that there was a single 
point in time where the federal government, in quotes, 
"took a lead". 

As information and data became available from 
epidemiology in the fifties (50s) and sixties (60s), it 
became progressively more evident that this was a major 
risk to public health and it took no — no great magic 
to make it evident that here was an avoidable risk 
associated with tobacco use and I think all of the 
participants, from the provinces to the federal 
government, were interested in this file. 

The federal government had the responsibility of 
trying to assemble information, to undertake surveys, to 
try and provide data base on which there could be joint 
initiatives undertaken. 

Q- Was there an acknowledgement of a division of duties 
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with respect to what the provincial health departments 
would do, as opposed to what the Department of National 
Health would do? 

A- Well, there are certain traditional relationships that 
tend to permeate all of the programs that might be 
undertaken, either federally or provincially. If it is 
a health service, the service aspect is generally 
provided by the province because that is their prime 
responsibility. If it is regulation of the commodity, 
then the regulation of foods, drugs, medical devices, 
pesticides, et cetera, is done federally. 

In the same way, the department, the Federal 
Department of Health has a responsibility for looking at 
the — call it the national incidence of illness or 
particular types of health effects, because it is unique 
in having the ability to have an overview of what is 
happening in ten (10) provinces. So that that sort of a 
surveillance function is also a federal area of 
responsibility. It does not preclude a province from 
doing surveillance within its own province, but 
obviously the broader overview is perhaps more helpful. 

Q- Thank you. Let me just return for a moment to the 

potential for different policy options and focus this 
time on the minister and his own staff. What 
ministerial staff did Minister Epp have during his 
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mandate, from nineteen eighty-four (1984) to eighty-nine 
(’89), and what functions did each of them play? 

A- The Honourable Jake Epp brought with him two (2) senior 
members of his personal staff, one of whom was charged 
with the responsibility primarily of the — call it the 
operational aspects of the Department of Health and 
Welfare — and that was Mr. Ross Wunker. And the second 
officer that he had acted more as a policy analyst for 
him, as a member of his staff. 

Q- Is it too crass to say part of his political staff? 

A- These would be political staff, exempt staff. He would 
look at policy proposals and assess from the minister's 
perspective whether or not the proposals that were 
undertaken would satisfy the, call it the priorities 
that the minister might have from a — call it a 
political perspective. 

Q- All right. Thank you. 

THE COURT: 

Q- Do you have his name? You gave us Mr. Wunker, and then? 

A- I have a mental image, but I can't bring the name 

forward at the moment. 

Me EVRAIRE: 

Q- Perhaps Dr. Liston could advise the Court if, in the 

course of his next few days of testimony, he remembers 
it, he might advise His Lordship, or inform yourself 
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before the next day when you're back just so we have it 
on the record. 

Let us jump forward from the initial meeting with 
Minister Epp to the day when the Tobacco Products Act 
was proclaimed in force. 

Could you assist His Lordship from your perspective 
in explaining the role of the public servant in the 
evolution of policy to the point where it becomes 
legislation eventually, proclaimed by the Governor 
General? 

That’s a broad mandate to ask you, but... 

A- Starting from the point that the minister had said he 
wanted this file to have more priority, that he was 
interested in actively pursuing this, then options were 
developed for him from within the department. These 
options were examined and at a particular point the 
minister indicated a preference for the legislative 
route or the regulatory methodology as opposed to 
voluntary code. 

At that time, we then developed the pros and cons 
of the — of that option for the minister and developed 
essentially a proposal which was acceptable to him first 
and which was subsequently brought to a cabinet — 
policy cabinet committee as a proposal that he, the 
minister of health, was bringing before his colleagues 
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for policy approval. 

Q- Without revealing matters that you're duty bound not to 
reveal under the Evidence Act, can you tell us what the 
conclusion of that cabinet committee meeting was in 
terms of the policy directed to you from the minister? 

A- There was approval of the proposal from the policy 

cabinet committee which enabled us to then go through 
the procedure of drafting a piece of legislation along 
with or assisting in the drafting of the legislation 
which is, generally speaking, a responsibility of the 
Department of Justice. We would provide the, call it 
the policy back-drop, and then they would undertake the 
drafting and a draft bill was brought back to the -- the 
cabinet committee on legislation and house planning 
which examines the proposal to ensure that the 
instrument that is being proposed or the Act that is 
being proposed is compatible with the policy approval 
that was given by the policy committee. 

Q- And was that confirmed by that committee in this case? 

A- Yes. 

Q- All right. And do the public servants play any role in 
the legislative process once it has been introduced in 
the House of Commons? 

A- The public servants are involved in supporting a 

minister. The period of support is obviously most 
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intense as you develop the policy options and become 
somewhat less once the bill has actually had first 
reading in the house. There is support provided in the 
form of briefing, questions and answers, a variety of 
informational support of this sort. 

Q- And would the minister be assisted by public servants if 
he were to appear before a committee of the house 
reviewing the legislation in question? 

A- Yes. A minister is supported on all his files by his 
public servants. It is quite normal for us to prepare 
briefing positions, related ancillary matters, to help 
the minister proceed from, shall we say a policy 
proposal all the way through to something that has gone 
through the house and has been generally accepted. 

Q- Well, let me ask you this in your position as ADM under 
the Health Protection area of the department: was it 
necessary, in your view, to have conclusive evidence on 
the effect of an advertising restriction before that 
would become departmental policy? 

Me IRVING: 

Just a moment. My Lord, I wonder if my friend could 
just repeat the question. 

Me EVRAIRE: 

Certainly. 

Q - From your perspective do you feel it was necessary to 
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have conclusive evidence on the effect of an ad 
restriction before it could become departmental policy? 

THE COURT: 

It sounded worse the first time. 

Me EVRAIRE: 

Q- That's the question, what's the answer? 

A- No, from my perspective it was not deemed an imperative 
before this be put forward as a proposal to the 
minister. 

Q- Why not? 

A- If I can bring us back to the context of being a health 
advisor and a risk manager, sometimes the question of 
having proof of a variety of options would preclude 
undertaking action and the proof sometimes can be the 
enemy of being able to undertake the initiative to 
minimize risk. For that reason, we did not need it as 
an imperative. We have, on many files, undertaken 
initiatives under various pieces of legislation where, 
call it the substantive evidence was not necessary to 
support a proposal. 

Q- Is the Centre for Aids Control an example of what you're 
saying? 

A- Yes, that certainly is an area where we are undertaking 
a number of what I would call ground-breaking 
initiatives on how we try and expedite — how AIDS drugs 
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are being tested in Canada, who's doing it, how it is 
being done, how that information may be made available 
to physicians; and they are all innovative, if I dare 
use that word. 

THE COURT: 

That was an aided question. 

Me EVRAIRE: 

I didn't hear an objection, so... 

THE COURT: 

No? 

Me BAKER: 

No, no. 

Me EVRAIRE: 

Q- Who, Doctor, within the Department of Health and Welfare 
was designated as the contact point with the Canadian 
Tobacco Manufacturer's Council, the C.T.M.C., as we have 
called it here? 

A- At one point in time I was designated by the Minister 

Epp as a, call it the industrial contact person, for the 
C.T.M.C. The reason for that, I perhaps can explain. 
Because we administer regulatory programs, I have a lot 
of contact with the regulated industries. Whether that 
be the food, pesticide, medical device, et cetera, and 
it was very much in that context that I was designated 
as the contact with the Canadian Tobacco Manufacturer's 
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Council. 

Q- That's the reason for the contact. What was your 

purpose? What did you seek to achieve in maintaining 
that contact over the years from your first designation 
as the contact? 

A- There are a variety of purposes or reasons. One, it 
initially is to try and interpret to the industry the 
policies of the minister, or the principles, the 
priorities that he is according to try and reflect the 
minister's approach and philosophy to the industry, so 
that there is a maximum of understanding between the — 
potentially the regulator and the regulated. 

Secondly, it is to obtain information from the 
industry that is being regulated, in terms of the ease 
or difficulty or the successes or the failures that they 
have had in trying to meet undertakings that may be 
taken by that industry as it transacts business with us. 

Q- Were your contacts frequent with the C.T.M.C. 
representatives? 

A- At some points in time, they would be rather frequent as 
the file became more controversial. At other points, 
the contacts might be very sparse as periods of time 
would be noncontroversial. rt's a variable contact. 

Me EVRAIRE: 

If I might just have a moment. My Lord? Those are all 
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my questions. I thank you. Thank you, Doctor. My 
friends will have maybe a few questions for you. 

Me IRVING: 

Just a few. My Lord. A few. If I could just have a 
moment? 

THE COURT: 

Congratulations. You did it in two (2) hours. 

Me EVRAIRE: 

Oh, yes, that's right. 

THE COURT: 

No, you had said that in... 

Me EVRAIRE: 

In November? 

THE COURT: 

... in November or December, and still... 

Me EVRAIRE: 

What can I do? I can't help myself. 

Me BAKER: 

I could congratulate the Court on taking the trouble to 
look back at his notes for last November to do the 
verification. 
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CROSS-EXAMINATION BY Me COLIN K. IRVING, 

On behalf of Petitioner, RJR-Macdonald Inc.: 

Q- Dr. Liston, while we're just getting papers together, 
let me ask you to tell us, if you could, when 
approximately it was that you had that first meeting 
with Mr. Epp? 

A- I can't give you a precise date but it would be 
presumably in the very early fall. I'd call it 
September. 

Q- Of? 

A- Of nineteen eighty-four (1984). 

Q- Dr. Liston, you received, I believe, a subpoena in 

connection with your attendance here today. Have you 
got it with you? 

Me EVRAIRE: 

Actually, My Lord, I didn't discuss this with Dr. 
Liston. It was served on Maitre Joyal's office. My 
friends will note I've put the subpoena before you. It 
raises a request for documents or discussion papers 
within the meaning of Section 39 of the Canada Evidence 
Act. I'm instructed that Maitre Bolduc and Maitre 
Blaikie, who have argued this matter, are available 
today to assist Your Lordship with representations 
touching on the subpoena and Section 39 of the Canada 
Evidence Act. 
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If it please the Court, 

I would ask that 

this 


discussion be adjourned to two fifteen (14H15) when 


Maitre Blaikie and/or Bolduc 

will be here to 

address 


this. 



THE 

COURT: 




Are these documents which are covered by... 


Me 

EVRAIRE; 




Yes. 



THE 

COURT: 




... certificate? 



Me 

EVRAIRE: 




That is correct. 



THE 

COURT: 




Is there a certificate? 



Me 

EVRAIRE: 




It is the same certificate that Your Lordship 

has 


already had filed before... 



THE 

COURT: 




Oh, they're part of the same 

document? 


Me 

EVRAIRE: 




Exactly. 



Me 

IRVING: 




Well, My Lord, with respect. 

they 1 re not, and 

I would 


like to pursue the matter now, if I may. If 

there's 


going to be a legal argument, 

that of course 

can wait 
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until two fifteen (14H15), but I just want to establish 
one or two facts at this stage. 

Me EVRAIRE: 

My Lord, honestly I don't feel in a position to address 
this. Maitres Blaikie and Bolduc are completely seized 
of this issue and I really feel not in a position to 
deal with it and I would ask that my friend defer that 
until the lunch break has been held. They are available 
and will be here at two fifteen (14H15). 

THE COURT: 

I don't understand what... 

Me IRVING: 

I don’t either, My Lord. There's no question of Section 
39 raised in this at all. 

Me EVRAIRE: 

Indeed, the — perhaps my friend might put a copy of the 
subpoena before His Lordship. 

Me IRVING: 

Well, I will, but before I do that... 

Me BAKER: 

Well, then give him ours. 

Me IRVING: 

Q- And let me ask you also. Dr. Liston, whether you ever 
received a copy of a letter of mine of November the 
twenty-eighth (28), nineteen eighty-nine (1989), which 
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I'm showing to you? 

Me EVRAIRE: 

My Lord, I note that the letter before Dr. Liston is 
addressed to Maitres Baker, Joyal and myself, not to Dr. 
Liston. 

Me IRVING: 

I appreciate that. That's why I asked him if he'd seen 
it, Mr. Evraire. If I had addressed it to him, I would 
have expected he'd seen it. 

A- I have no specific recollection of seeing the letter. 

Q- Dr. Liston, you say you didn't see the letter. Do you 
have any recollection, going back as far as November, 
nineteen eighty-nine (1989), of discussing with anyone 
the request for documents which are excluded by Section 
39 of the Canada Evidence Act? 

Me EVRAIRE: 

My Lord, I object to that question on the basis it's 
solicitor/client privilege in any event. 

Me IRVING: 

My Lord, if Mr. Evraire doesn't want to discuss his own 
discussions with him, the question was not confined to 
discussions with counsel. I wanted Dr. Liston to tell 
us if anybody had approached him to advise him that 
there was a request for certain documents which, on the 
face of them, do not fall within Section 39, and to 
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verify whether such documents existed. 

Q- Were you asked to do that by anyone. Dr. Liston? 

A- I — my best recollection was that I was made aware that 

there were a number of documents that were being 
requested and the — the matter was being pursued 
primarily through our legal services. I was advised by 
our departmental lawyers that it was a matter that they 
would take care of and I was not involved in, shall we 
say, any more of the operational things that flowed from 
that request. 

Me IRVING: 

My Lord, in view of my friend's request. I’ll defer 
further questions on this issue until two fifteen 
(14H15). In the meantime, I will give to the Court a 
copy of the subpoena and the letter. The Court already 
had the letter, I believe, although it's not marked as 
exhibit, but I think it would be convenient if you had a 
chance to look at them before two fifteen (14H15), My 
Lord. 

THE COURT: 

I'll read it on lunch break. 

Me IRVING: 

Q- Dr. Liston, I would like to show you, first of all, a 

document which is number sixteen eighty-eight (1688) and 
begins at page sixteen seven three nine (16739), for my 
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friends' benefit. 

All right, I'm sorry, sixteen eighty-eight (1688) 
will only mislead my friends. That's our own number and 
I have copies of all of these documents in any event, 
so. 

Dr. Liston, if you would just have a look at that 
document for a moment. Can you confirm to the Court 
that you signed the original? 

A- Yes, sir. 

Q- I wonder if you could put a date on it for me? 

Me EVRAIRE: 

If my friend could — it's been covered up by my friend, 

I thought. 

Me IRVING: 

No. 

A- I'm sorry, I cannot put a date on it from memory. 

Q- All right. We'll leave that for the moment. 

Now, it is entitled: "Report of the Ad Hoc 
Committee on National Health Strategies," Dr. Liston. 

I take it you formed a part of that committee? 

A- No, I was not part of that particular ad hoc committee. 

I believe this was a committee that did not involve me 
at that time, but since it spoke to the question of 
legislation or regulatory programs, it was drawn to my 
attention for comment. 

/4UDIOTR/1NSCRIPT, Division de Pierre Viioire & Assocles Itee 


http ://legSoyiifbF^tpESfyedy/tid&¥iy!:q0MQOip€!1ts.ucsf.edu/docs/plhl0001 




10794 


10351 


ALBERT J. LISTON, RESP. EXAM. 


5 


10 


15 


20 


25 


Q- I notice it says in the second paragraph, just below the 
part which has been blacked out: 

"The possibility of partial and total 
prohibition of advertising were considered in 
the branch and rejected." 

Were those prohibitions that related to anything other 
than tobacco. Dr. Liston? 

A- No, the — the prohibitions that are referred to here 
are dealing with the question of tobacco. 

Q- You don't recall. Dr. Liston, at the time that they were 
considering, there was also a ban on alcohol 
advertising? 

A- My best recollection is that it referred to the tobacco 
aspect, not to the alcohol. 

Q- M'hra. But there was consideration being given to a 

total or partial ban on alcohol advertising at the same 
time, wasn't there? 

A- There were, within the Department of Health, there were 
concerns over lifestyle advertising on the "Alcohol 
File." 

Q- Yes. Now, this is a letter going to the Deputy Minister 
from you. Dr. Liston, but may I take it that all it 
contains is your own summary, then, of recommendations 
which were made after study by some group of people 
within the branch itself? 
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A- Yes. 

Q- That's a fair statement? Sorry? 

A- That is correct, yes. 

Q- So this entire document reflects nothing, does it not, 
except the results of deliberations within the branch; 
and what it is is a transmittal by you to the deputy 
minister of the results of those deliberations? 

A- This is part of the, shall we say, the interaction 

between myself and the deputy minister of the day on 
matters that would be associated with policies and 
advice. 

Q- But it is simply a report going up from you to the 
deputy minister on matters which had, themselves, 
entirely taken place within the branch? 

A- It's an assessment... 

Q- Yes. 

A- ...that was undertaken in the branch, yes. 

Q- Now, Dr. Liston, a part of the document has been blacked 
out, as you see on the first page. Were you consulted 
by anyone in connection with the decision to strike out 
part of that letter? 

Me EVRAIRE: 

Objection, My Lord. 

THE COURT: 

On what basis? 
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Me EVRAIRE: 

Well, on the basis that this may indeed involve 
solicitor/client communications, on the basis that 
furthermore, since there is the blacking out which 
relates to Mr. Tellier's certificate, that for Dr. 

Liston to speak even indirectly about what's not been 
produced may in fact be breaching Section 39 of the 
Canada Evidence Act. 

If my friend can't get it directly, he can't get it 
indirectly either. 

Me IRVING: 

Well, your friend is going to get it very directly in a 
moment, Mr. Evraire. But I would like the objection to 
be specific. My Lord. Is my friend claiming that this 
is a matter of solicitor/client privilege? I'd like 
that clearly on the record. 

Me EVRAIRE: 

I didn't say that. 

Me IRVING: 

Well, do you withdraw it? 

Me EVRAIRE: 

I'm not withdrawing it either. I simply don't know. 

Me IRVING: 

My Lord... 
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Me EVRAIRE: 

No, as I alluded, it may be a matter of either 
solicitor/client privilege or indeed a matter protected 
by the certificate. In any event, the certificate 
touching on this excised part, as it does, is conclusive 
of the matter, in my submission. 

Me IRVING: 

My Lord, in my respectful submission the question 
doesn't go to the validity of the certificate at all. I 
simply wanted to know if Dr. Liston himself was 
consulted by anybody in that connection. 

Me EVRAIRE: 

I've made my objection. My Lord. 

THE COURT: 

Yes, but I still fail to see the basis of it. 

Me EVRAIRE: 

Well, let me state it this way. The Federal Court of 
Appeal in the Central Cartage case, a copy of which I 
hope my friends Maitre Bolduc and Blaikie will provide 
you with this afternoon, have confirmed the process 
under Section 39 of the Canada Evidence Act as 
conclusive of the Privy Council Clerk's mandate under 
the Evidence Act to excise parts of a document on the 
basis of cabinet confidence. Where he has done so, and 
specifically under 39 for cabinet confidences, not even 
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the Court may look at the document and second-guess the 
clerk . 

THE COURT: 

We all agree with that. 

Me EVRAIRE: 

All right. And it's my submission that to ask this 
question is to ask the witness to indirectly provide the 
Court with information about, for example, how Mr. 
Tellier went about his work. It's my submission the 
Court of Appeal, the Federal Court of Appeal, has said 
clearly that Mr. Tellier can go about his mandate under 
39 without any indirect or direct information being 
provided to the Court about that. That's the way the 
law is. 

THE COURT: 

I would have to re-read the decision. I believe I left 
it in Longueuil, anyways. But I'll be provided with 
that decision? I've read it before, I just... 

Me EVRAIRE: 

I believe... 

Me JOYAL: 

May I address the Court? 

THE COURT: 

Oui, oui. 
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Me JOYAL: 

J'ai la decision a mon bureau. Je peux appeler sur 
1'ajournement du midi pour la faire venir et je serai 
informe aussi que maitre Bolduc va etre ici cet 
apres-midi a deux heures et quart (14H15). 

Me IRVING: 

My Lord, perhaps that question could... 

THE COURT: 

Could be dealt with at that time. 

Me IRVING: 

...could be left in abeyance for the time being. 

THE COURT: 

Anyway, are you giving a number to this memo? 

Me IRVING: 

Yes, My Lord. Could I have that marked, please, as 
RJR-203. It’s a memorandum. Dr. Liston to J.L. Fry, the 
deputy minister. We'll establish the date in just a 
moment. I'll tell you now it's May eighteen (18), 
nineteen eighty-three (1983). 

Q- Dr. Liston points out in the letter that partial bans -- 
sorry — that the possibility of partial and total 
prohibitions of advertising were considered in the 
branch and rejected. Were you party to the 
consideration and rejection of those proposals at the 
time? 
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A- Yes, sir. 

Q- And are the reasons which follow reflective of the 

research, if any, that had gone on in the branch and the 
conclusions reached? 

5 A- Yes, sir. 

Q- Had the branch in fact. Dr. Liston, ever recommended a 

ban, partial or total, on alcohol or tobacco advertising 
up until nineteen eighty-three (1983)? 

15/0039 A- Up until nineteen eighty-three (1983)? 

10 Q- Yes. 

A- X — I don't believe so, but I cannot — I was not in 

the post at that time as the assistant deputy minister, 
so I can't speak from personal knowledge. 

Q- Let me now — don't put that away. Dr. Liston. I want 
15 to show you another memorandum. This is already an 

exhibit, Dr. Liston. It's Exhibit ITL-27, Tab 7. I'd 
like you to look at it, please, and tell me if — now. 

Dr. Liston, would you confirm to the Court that that is 
the same document as that which has now become Exhibit 
20 RJR-203? 

A- Yes, it would appear to be the same document. 

Q- Yes, but this time without... 

A- Same basic document, yes. 

Q- ... without the deletion this time. 

25 A- Yes, sir. 
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A- 


Yes. So now we see. Dr. Liston, that what has been 
deleted from the document provided to us is the 
following: 

"The Health Protection Branch is currently 
preparing recommendations to cabinet on the 
subject of alcohol and tobacco advertising. 

The possibility of partial and total 
prohibitions of advertising were considered in 
the branch and rejected.” 

I'm refreshing your mind with that offending passage 
which was taken out of the other one, Dr. Liston. Do 
you now recall that what was under consideration was in 
fact related to both alcohol and tobacco? 

My best recollection is that it was addressing primarily 
the tobacco area. I have no recollection of having 
formulated proposals which would have resulted in a ban 
on alcohol advertising. 

Or a partial ban, for that matter? There are 
regulations. Dr. Liston, are there not, on the type of 
advertising for alcoholic beverages which is permitted 
on television? 

These would — X can only presume that these 
advertisements would be governed by C.R.T.C. measures, 
but they are not governed by a legislation which is 
administered by the Health — the Department of Health 
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and Welfare. 

Q- I just wondered if you, in your department, had anything 
to do with those regulations. Dr. Liston? Were you ever 
consulted in connection with them? 

Me EVRAIRE: 

Perhaps my friend needs to be specific. From here on 
in, when he says “you", does he mean the department or 
Dr. Liston himself? 

Me IRVING: 

Q- You, Dr. Liston? 

A- I was not personally involved in proposals that — or 

consultations with the C.R.T.C. associated with alcohol 
advertising. 

Q- But you are familiar with the C.R.T.C. regulations, are 
you not? 

A- No, sir, I'm not. 

Q- You don't know about them at all? 

A- No, sir. 

Q- Did you not know there even were any? 

A- I was aware that the C.R.T.C. exercises a mandate to 

control advertising, but the details of it I don't have. 

Q- Now, Dr. Liston, looking at either one of the two (2) 

documents in front of you, in the third paragraph on the 
first page, there is a sentence which reads as follows: 

"Total bans on tobacco advertising and 
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promotion have recently been implemented in 
Norway and Finland but there has been no 
decline in tobacco consumption in these two 
(2) countries." 

In light of something that was said yesterday. Dr. 

Liston, I'm going to ask you are you aware that the 
department has, as Mr. Collishaw told us, consumption 
data for Norway and Finland for periods going back prior 
to nineteen fifty (1950)? 

A- I'm sorry, I'm having a bit of difficulty with the 
question. 

Q- It doesn't relate to the documents. 

A- I wasn't here yesterday, so I — I have difficulty in 
relating to what may have happened yesterday. 

Q- Mr. Collishaw was asked yesterday whether the department 
had consumption data for Norway and Finland going back 
prior to nineteen fifty (1950). The data from nineteen 
fifty (1950) to date are already in the record. He said 
yes, the department did have such data. I'm asking you 
if you are aware that such data exists within the 
department? 

A- I — I'm aware that there is information of this sort. 

Q- Dr. Liston, in order to avoid sending a subpoena, would 
you be prepared to give us an undertaking that on your 
return to the court next week you will bring with you 
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the data from the department on consumption in Norway 
and Finland prior to nineteen fifty (1950)? 

Me EVRAIRE: 

I can assist with this and indicate that that will be 
available. 

Me IRVING: 

Thank you very much. In that case, My Lord, the 
subpoena that we mentioned yesterday will not be served. 
Me EVRAIRE: 

As long as my friend does it the right way, we give him 
everything he wants. 

Me BAKER: 

In the spirit of citizenship using the reference that he 
made yesterday. 

Me IRVING: 

Yes. Amazing how the threat of a subpoena assists 
that. . . 

Me EVRAIRE: 

Not at all. 

Me BAKER: 

No, it's just an appeal... 

Me IRVING: 

...feeling of... 

Me BAKER: 

... to patriotism, Mr. Irving. 
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In the year of Our Lord nineteen hundred and ninety (1990), 
on this fourteenth (14th) day of the month of June, 

PERSONALLY CAME AND APPEARED: 

Me IRVING: 

Pour la requerante, RJR-Macdonald, Colin Irving et 
Georges Thibaudeau. 

Me BORDAN: 

Pour la requerante, Imperial Tobacco, Gregory Bordan. 

Me EVRAIRE: 

Pour le Procureur general, maitres Roger Baker, Claude 
Joyal, Lorianne Weston, Anne-Marie Williams, Paul 
Evraire et exceptionnellement maitre Yvan Bolduc. 

Me BOLDUC: 

Alors, Monsieur le Juge, je m'excuse de ma tenue. On 
m'a demande d'urgence sur l'heure du midi. J'ai arrete 
a ma case pour me rendre compte qu'ayant fini un grand 
proces la semaine passee — pas un grand, raais un long 
proces — que j'avais pas le necessaire pour me toger. 
J'espere ne pas avoir a entrer dans l'enquete, alors ga 
me donne peut-etre une porte de sortie pour pouvoir vous 
adresser la parole sans toge. A tout evenement, il 
semble, il semble qu'il y a peut-etre une question qui 
serait debattue devant vous cet apres-midi, qui touche 
au certificat de monsieur Tellier, et je suis ici comme 
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representant du Procureur general, division Conseil 
prive. Alors si c'est necessaire, je deraanderais votre 
indulgence pour ma tenue. 

LA COUR: 

Je vais vous voir et vous entendre dans les 
circonstances. 

Me BOLDUC: 

Merci, Monsieur le Juge. 

LA COUR: 

Alors? 

Me IRVING: 

My Lord, at the lunch adjournment I had lent to the 
Court my copies of the subpoena and my letter. 

THE COURT: 

M' hm. 

Me IRVING: 

Unfortunately, I don't have others with me. First of 
all. My Lord, may I reassure Mr. Bolduc that there is no 
question of challenging the certificate, there is no 
question of challenging the constitutional validity of 
Section 39. What there is is a request which was made 
last November, through counsel for the Attorney General, 
which relates to Section 39.4 of the Canada Evidence 
Act, and at the risk of repetition, but Mr. Bolduc was 
not here this morning, let me take just a moment to make 
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it perfectly clear what it is we are asking for and 
equally clear what we're not asking for. 

As you will have seen from the letter. My Lord, 
reference is made there to Section 39.4 of the Canada 
Evidence Act which I have before me. The scheme of 
Section 39, as you are aware, is to provide an absolute 
bar to — even to the Court seeing certain documents 
which fall within subparagraphs 1 and 2 and Section 
39.2(b) defines as being: 

"A confidence of the Queen's Privy Council for 
Canada, a discussion paper, the purpose of 
which is to present background explanations, 
analyses of problems or policy options to 
Council for consideration by Council in making 
decisions." 

Subsection 4 of Section 39 provides that Section 1 — 
subsection 1 does not apply in respect of, a: something 
more than twenty (20) years old, but b — and this is 
what is at issue here: 

"A discussion paper described in paragraph 
2(b) . 

1. If the decisions to which the discussion 
paper relates have been made public or; 

2. Where the decisions have not been made 
public and 4 years have passed since the 
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decisions were made." 

Now, quite clearly, and on the face of it, discussion 

papers, under 2(b), are not covered and no privilege may 

be claimed for them if the conditions of subsections 1 

or 2, which I just read out, are met. 

10 

All the letter asked for, and all the subpoena 

relates to, is discussion papers, if there are any, 

which fall within Section 39.4. So, My Lord, there is 

no question of challenging the certificate. The 

certificate says on its face that nothing included in 

15 

the certificate falls within Section 39.4. The 

intention was to find out if there are any discussion 

papers falling within Section 39.4, because we don't 

have any, although the record refers to several. 

If I understood correctly this morning. Dr. Liston 

20 

never received the letter itself nor, I believe, has he 

received a subpoena. The subpoena was kept at the level 

of counsel, for legal reasons, so I don't believe the 

witness is in a position to tell the Court at the moment 

whether there are any such discussion papers, but I hate 

25 

to bring Mr. Bolduc here for nothing but there is no 

challenge to Section 39, there is no challenge to the 

certificate. I want to know from the witness whether 

there are discussion papers which are more than four (4) 

years old or in respect of which the decisions have been 
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made public. That's all. 

THE COURT: 

Anything — anybody anything has to say? 

Me EVRAIRE: 

Je cede la parole a maitre Bolduc. 

Me BOLDUC: 

Bien, tout d'abord je regarde le subpoena. Monsieur le 
Juge, et je vois que pour une demande qui ne traite pas 
de documents converts par 39, il commence drolement mal. 

On refere... on identifie justement les documents qu'on 
demande comme etant ceux "within the meaning of Article 
39". Done e'est certainement, les documents qu’on 
demande, on reconnait de part et d'autres que e'est un 
document qui pourrait tres bien faire l'objet de 39. 

Vous avez egalement devant vous. Monsieur le Juge, 
le certificat de monsieur Tellier. Peut-etre qu'il est 
pas devant vous... 

LA COUR: 

J'ai tout rapporte ga hier a mon bureau. J'ai pas pense 
deux (2) secondes que ga pouvait surgir. 

Me BOLDUC: 

Bien, on pensait qu'on avait eu un desistement, nous 
aussi, de la requete, mais il semble qu'elle reprend vie 
sous une autre forme. A tout evenement, vous verrez a 
l'affidavit de monsieur Tellier, a la page trois (3), 
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qu'une partie des documents tombe sous l’empire de 39, 
tout d'abord parce qu'il s'agit de documents de travail 
au sens de 39 et egalement — et c'est dit tres 
explicitement au paragraphe 4 — que ces documents ne 
tombent pas dans 1‘exception de 39.4(b). 

Vous avez egalement... enfin, vous avez -- je dis 
ga, je vois ce que vous avez et c'est pas facilement 
accessible — j'ai eu le temps d’amener avec moi la 
requete d'Imperial Tobacco qui traite specifiquement de 
ces documents et qui vous demandait a l'epogue 
subsidiairement, je dois le conceder, d’invalider le 
certificat sur la base que le paragraphe 4 ne pourrait 
pas recevoir application en l'espece. Je vais vous 
donner copie de la requete. Vous verrez en regardant 
rapidement 35, 36, 37, que le debat qu'on semble 
soulever aujourd'hui est celui qui etait alors souleve 
en fevrier. 

LA CODR: 

Oui . 

Me BOLDUC: 

Alors les cinquante-quelque documents auxquels on fait 
reference, il me semble que, a moins que maltre Irving 
me dise que c'est pas le cas, c'est probablement les 
memes documents que ceux auxquels il fait reference. A 
tout evenement, c'est tres difficile avec le caractere 
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vague et ambigu du subpoena et le caractere encore vague 
et ambigu des representations gu'on vient d'entendre de 
savoir exactement ce qu'on veut. Normalement, on 
pourrait l'identifier d'une fagon plus specifique. 

Je comprends que vous operez ici selon des regies 
elargies probablement et que c'est la coutume qui a ete 
suivie dans cette cause, et je reviens pas la-dessus. 

Tout ce que je peux dire, c'est que les documents de 
travail qui ne tombent pas sous 34... 39.4(b) ont ete 
produits et que ceux... et que les autres, de l'avis du 
Greffier du Conseil prive, sont couverts soit par 
l'exception de 39.4(b) ou soit par la convention 
constitutionnelle. 

Ce sont... la deuxieme convention 
constitutionnelle, si on se rappelle du debat, c'est 
celle qui couvre les documents d'un gouvernement 
antecedent. En d'autres termes, ce sont des documents 
de travail qui pre-datent 1'ere du gouvernement 
conservateur et qui, a cause de cette deuxieme 
convention constitutionelle, ne sont meme pas 
disponibles et n'etaient meme pas disponibles au 
gouvernement actuel. 

Done il est impossible qu'une decision ait ete 
prise a leur egard par le gouvernement actuel, mais la, 
encore une fois, ce que je vois, c'est qu'on risque 

,4UDIOTR,4NSCRIPT, Di....°n <ie Pierre Vile,re 5 A„oeie, L.ee 

pis:^lMQd«v/trayw^c|(QKBcOUDr , fQaHts.ucsf.edu/docs/plhl0001 



10813 


10370 


ALBERT J. LISTON, RESP. EXAM. 


5 


17/0102 


10 


15 


20 


25 


d'entrer dans le merae debat que celui qu 1 on avait en 
fevrier. II me semble que si on veut contester le 
paragraphe 4 de l'affidavit de monsieur Tellier, on doit 
s'y prendre comme on s'y est pris en janvier, 
c'est-a-dire attaquer par requete la validite du 
certificat. Je vois pas comment qa peut se faire 
autrement. 

LA COUR: 

Avez-vous une copie de la lettre? 

Me IRVING: 

Oui. J'ai pas une copie, Votre Seigneurie, j'ai... j'ai 
une copie ici. II y a des annexes qui... qa c’est la 
lettre telle qu'envoyee a mes confreres. 

LA COUR: 

Vous en avez egalement une copie? 

Me EVRAIRE: 

Non. 

Me BAKER: 

Est-ce que vous avez une copie additionnelle? 

Me IRVING: 

Je ne crois pas. Oui oui oui. On a des copies. II y 
avait des documents qui etaient attaches, Votre 
Seigneurie. 

Me BOLDUC: 

Oui, je regarde la lettre. Je vois pas comme... 
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LA COUR: 

Est-ce que c'est plus clair? 

Me BOLDUC: 

Pas du tout. C'est pas plus clair. Tout ce qu'on peut 
vous dire, c’est que les documents, les documents de 
travail — puis la j'espere que j'ai raison; j’ai pas 
verifie, je suis pas dans le dossier principal — mais 
ce qu’on me dit, c'est que les documents de travail qui 
existent et qui n'ont pas ete produits a l'beure 
actuelle sont couverts quant a nous par l'article 
39.4(b) ou par la convention constitutionnelle qui les 
protege par le fait qu'ils ont ete consideres par un 
cabinet anterieur a celui qui existe actuellement et 
qui, semble-t-il, a pris des decisions par la voie de 
legislation. 

Alors selon 1 * interpretation du Conseil prive, par 
le jeu de 39.4(b), certains documents sont proteges. 

Par le jeu de la deuxieme convention constitutionnelle, 
ceux qui sont anterieurs au cabinet Mulroney sont 
egalement proteges et n’ont jamais fait l'objet de 
decision quelconque puisque ils n'ont jamais ete 
disponibles, meme au gouvernement actuel. 

Alors est-ce qu’il y a d'autres documents? Si on 
fait reference a des documents autres que ceux-la, on 
peut pas avoir d'objection evidemment puisque le 
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certificat ne les viserait pas, mais a l'heure actuelle, 
tout ce que je sais c'est que les documents de travail 
qui existent et qui ne sent pas produits tombent sous 
4(b). Maintenant est-ce qu'ils devraient tomber ou non? 

II faudra que nos confreres, a non avis, attaquent la 
validite du certificat si on veut aller plus loin que 
?a. C'est difficile de plaider plus precisement. On 
sait pas a quoi ils font reference exactement. 

LA COUR: 

Bien, de la maniere que je le lis, moi: 

"We would ask that we be provided with all 
discussion papers relating to cabinet 
decisions with respect to the following 
matters, where the decision has been made 
public or were made 4 years ago or more, 

a) ban on tobacco advertising 

b) ban on certain categories of tobacco 
advertising." 

Me BOLDUC: 

Oui mais c’est une question d'interpretation . 

LA COUR: 

Et caetera, et caetera, et caetera. 

Me BOLDUC: 

Question d'interpretstion, Monsieur le Juge. Je prends 
l'exemple, s'il y a eu un document de travail concernant 
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la publicite sur le tabac dans le gouvernement Trudeau, 
le cabinet Trudeau, il y a pas eu de decision qui a ete 
prise, on le sait. Ce document n'est pas disponible au 
gouvernement conservateur, mais il y a une decision qui 
est prise sur la publicite sur le tabac. Est-ce qu'on 
peut pretendre que cette decision est en relation avec 
ce document de travail? Notre interpretation, si jamais 
on voudrait contester l'affidavit de monsieur Tellier, 
c'est que non. 

Maintenant, c'est pour ga que je veux pas mettre 
personne sur une fausse piste. Il y a des documents de 
travail, ils existent, mais ceux auxquels je fais 
reference sont anterieurs a mil neuf cent 
quatre-vingt-trois (1983), alors c'est dans ce sens-la 
qu'a notre avis, l'affidavit les couvre. Si on fait 
reference a des documents posterieurs a 
quatre-vingt-trois (’83) et qui tombent pas sous 
39.4(b), j'ai aucune objection, mais encore une fois... 

LA COUR: 

Parce que c'est une des questions qui avaient ete 
posees, a laquelle meme, je pense, maitre Evraire s'est 
oppose, a savoir s'il y en a eu d'autres. Entre 
quatre-vingt-trois ('83)... est-ce que vous admettez au 
moins qu'entre quatre-vingt-trois ('83) et 
quatre-vingt-six ('86)... c'est ga, on est en 
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quatre-vingt-dix ('90)... entre quatre-vingt-trois ('83) 
et quatre-vingt-six ('86), s'il y a eu des "discussion 
papers" et, pour reprendre encore votre periode de 
quatre-vingt-trois ('83), ces documents-la seraient pas 
5 vises par l’article 39.4... 39.1? 

Me BOLDUC: 

Ils ne seraient pas vises, j'imagine, en autant qu'ils 
tombent dans l'exception de 4(b), c'est-a-dire s'il y a 
eu une decision a leur egard. 

10 LA COUR: 

Non, s'il y a eu plus que quatre (4) ans. 

Me BOLDUC: 

Ou quatre (4) ans. Non, ga, je vous concede que, a 
premiere vue, ces documents ne font pas l'objet de 
15 l'affidavit de monsieur Tellier. 

THE COURT: 

Avez-vous quelque chose a me dire, maitre Irving? 

Me IRVING: 

Very little. My Lord, except to say that my friend is 
20 correct that the — the actual subpoena could be 

clearer. Although, read with the letter, I think the 
intention was perfectly clear. 

If, for example, there was a cabinet discussion 
paper last year in which -- or the year before -- 
25 dealing with the decision to ban tobacco, which has now 
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been made public, then that document is not protected. 

My only purpose is to find out from the witness if 
there are any, and if there's not, as I say, to attack 
Section 39. If there aren't any cabinet discussion 
papers, then fine, I will ask the Court to draw 
inferences on that matter later on. But that's all, but 
I think what has happened is that the witness has never 
been asked to provide anything. That it has been 
treated as a pure legal matter so that Dr. Liston was 
never asked to verify whether there were cabinet 
documents in the form of discussion papers which are 
exempt. 

THE COURT: 

Maybe the best way to go about it would be to ask the 
questions and we'll see if there are objections. 

Me IRVING: 

Yes. 

THE COURT: 

Why don't you do that and... 

Me IRVING: 

My Lord — I will do it that way, My Lord, while Mr. 
Bolduc is still here. I fear, however, given the 
representations made this morning, that he won't know. 
However. 
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CROSS-EXAMINATION BY Me COLIN K. IRVING (Contd), 
on behalf of Petitioner, RJR-Macdonald: 

Q- Dr. Liston, to your knowledge... 

Me BAKER: 

5 Excuse me, Mr. Irving, could we hold it just one moment. 

THE COURT: 

Do you want me to go out. 

Me BAKER: 

Well, we could. My Lord. Why don't we don't go outside. 

10 Me EVRAIRE: 

We'll be one (1) minute or less, so if Your Lordship 
doesn't mind. 

THE COURT: 

I'll suspend for two (2) minutes. 

EVRAIRE: 

All right. 

SHORT RECESS 

EVRAIRE: 

Could my friend restate the question, please? 

IRVING: 

Dr. Liston, are you aware of whether there are any 
discussion papers of the cabinet, the purpose of which 
were to present background explanations, analysis of 
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problems or policy options to the cabinet or for the 
consideration of the cabinet in making decisions with 
respect to the decision to ban tobacco advertising as 
now announced in Bill C-51? 

Me EVRAIRE: 

My Lord, may I ask my friend if he’s prepared to make a 
precision to the question? I would have thought the 
trailer to the question would be: which are not covered 
by the certificate. I believed that was his line of 
inquiry. 

Me IRVING: 

My line of inquiry, My Lord, is whether there are any 
documents which are within 39.4. I'm not in a position, 
most unfortunately, since in view of the information we 
already have about the accuracy of many of the claims in 
the certificate, but I am not in a position to quarrel 
with it, so I do not. The certificate says that none of 
the documents there listed followed in 39.4. I am 
asking Dr. Liston whether there are any discussion 
papers, I won't repeat all the qualifications again, of 
the cabinet, which relate to the decision to ban tobacco 
advertising of which he is aware. 

A- I cannot answer the question'from personal knowledge. I 
would have to go back to the records to be able to 
answer that question. 
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Q- I would ask you if you would undertake, please, to do 
that, Dr. Liston, between now and your appearance in 
Court on Tuesday morning. 

Me EVRAIRE: 

My Lord, with respect, I think that is an undertaking 
which: (a) is monumentally impossible to accomplish 
before next Tuesday; and I will not restate the facts as 
they occurred last year when my friends had full access 
to documents not protected by cabinet confidence, and if 
they have not, at this point in this litigation, asked 
for those documents in the way that it was made 
available to them last year, I do not see how this 
witness can go through some ten thousand (10,000) pages 
of documents to see if my friend's inquiry can now be 
completed. Those documents which are not protected by 
the certificate were fully, amply and with great amounts 
of time available to my friends to choose from. If they 
have felt that they did not — if they have not asked 
for those documents by identifying them, and they remain 
available, and they could eyeball each one of those, I 
fail to see how this witness, in the time left before 
the Crown's case is over, and especially before next 
Tuesday, make that determination. It is simply an 
impossible task. 
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He IRVING: 

My Lord, my friend is correct, it would be a difficult 
task. It was for that reason that we wrote to him on 
the twenty-eighth (28th) of November, nineteen 
eighty-nine (1989), setting out in detail what it was we 
were looking for. It’s not open to my friend at this 
stage to say: well, there's not enough time. 

It would appear that the request never got beyond 
counsel. 

Me EVRAIRE: 

Well, indeed the issues, as my friend Mr. Baker points 
out, were formalized in a proceeding which was argued 
amply before you in February. That proceeding on the 
very issues as my friend is now raising before you was 
— was canvassed and indeed withdrawn before Your 
Lordship. So the issues never came to resolution, where 
they could have been had my friends not withdrawn their 
objection and their objection of the certificate. 

Me IRVING: 

My Lord, I never objected to the certificate and I had 
no part in whatever happened in February, nor does the 
letter, nor does the subpoena referred to, which can't 
possibly be protected by Section 39 for the very simple 
reason, which my friends still don't seem to have 
understood, that all I'm asking for is those things 
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which do not by definition come within Section 39. 

Me EVRAIRE: 

I understand clearly what my friend is saying. My Lord. 
What I'm saying is in the time before Tuesday, it simply 
5 cannot be done. If my friend wishes to... 

THE COURT: 

How much time do you need? 

Me EVRAIRE; 

At this point, I would think a matter of months. At 
10 least two (2) months. 

THE COURT: 

Do you think that's a reasonable request? 

Me EVRAIRE: 

Well, I don't like to suggest a two (2) month delay at 
15 this point in the proceedings, but I don't exaggerate 

when I say at least ten thousand (10,000) pages of 
documents. Well, I'm trying to be conservative when I 
say ten thousand (10,000) pages. My friend, Mr. Baker, 
is suggesting — and he may be quite right — that it's 
20 ten thousand (10,000) documents themselves. And you've 

seen the staff, it's in the person of Mr. Collishaw, and 
that's the situation ray friends have put us in at this 
point. We will accede to the Court's order but there 
has to be a reasonable window within which we can comply 
25 with it. 
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THE COURT: 

Do you have something to suggest, Mr. Irving? 

Me IRVING: 

My Lord, first of all, my friend says that that is the 
position we have put them in. May I say with respect 
it's the position they've put themselves in by simply 
ignoring a request that was made on a timely basis. It 
is not acceptable, in the very least, to my client at 
least, and I suspect to Imperial Tobacco, that this case 
should be delayed two (2) months because of my friends 
having willfully ignored a request which was made months 
and months and months ago, that which is plain on its 
face, now come to the Court and say: "Oh, well, we 
didn't see it that way and we can't do it and now you, 
the Plaintiffs, are going to have to wait two (2) or 
three (3) months". I will have to take instructions, My 
Lord, on whether to pursue the matter. 

In the meantime, I'm going to have to have my 
letter to Mr. Evraire marked as an exhibit. A copy was 
given to the Court at the time it was presented to my 
friend. 

Me BAKER: 

My Lord, that, I would submit to you before you make a 
decision in respect of filing that document as an 
exhibit, is a self-serving letter from counsel and it 
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has no appropriate place as an exhibit in this file. 

THE COURT: 

I don't agree. Maybe we could ask the witness whether 
or not it is feasible and how much time it would take 
you, knowing the resources that you have? 

A- Our resources are somewhat limited. The file is 

extensive and I have no basis, quite frankly, to suggest 
that a shorter period of time is feasible to go through 
that volume — or those volumes. 

Q- You're not computerized? You don't have an index for 
your documents? 

A.- They are not computerized. 

Me IRVING: 

My Lord, may I observe that we're not talking here of a 
search through all the records of Health and Welfare. 
We're talking about cabinet discussion papers. There 
are not so many of those and it is certainly open to the 
Attorney General of Canada, if the Attorney General 
wishes to assist the Court, to find out through the 
Clerk of the Privy Council who, we're told, has 
carefully gone through all the documents to look at them 
for the purposes of the Section 39 certificate — and as 
I say, the care taken is evident on the face — but that 
person knows if there are discussion papers which deal 
with the decisions not made public and it's only a 
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matter of asking. It wouldn't take two (2) months, it 
wouldn't take two (2) days. Cabinet discussion papers 
are not something which .... 

My friends are creating difficulties where no 
difficulty exists. While my friends are discussing 
matters, may I just get an exhibit number for the 
letter. If I understood Your Lordship's ruling, it 
could be filed. 


THE CLERK: 

RJR-204. 

Me IRVING: 

Thank you. 

Me EVRAIRE: 

All I can observe, My Lord, is that it would simply -- 
it would not be simply looking at documents forwarded to 
the Privy Council without going through the process that 
Ms. Sparrow's Affidavit, in the impugned proceedings 
back in February, in explaining the process, she made it 
clear that documents were forwarded to Privy Council for 
Mr. Tellier's consideration as to whether they should be 
put into the certificate. We are speaking of documents 
— I am clear about it now — that could not be covered 
by Mr. Tellier's certificate and hence would not even be 
in Mr. Tellier's office, at it were. 

We're talking about documents which would fit the 
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definition my friend has put before you, that are not 
covered by it and hence would still be at Health and 
Welfare. So it is those documents which are now to be 
canvassed, I should inform my friend. So it's not going 
to ask someone at Privy Council whether there were 
discussion papers not caught by subsection 4 of 39. 

It's whether there are discussion papers not caught by 
Section 39 that are still at Health and Welfare. Those 
are the ten thousand (10,000) documents we're speaking 
about. 

Me IRVING: 

My friend still doesn't understand what it is I’m asking 
for. I'm asking for cabinet discussion papers which are 
covered by Section 39.4. They are in the cabinet. 

Me EVRAIRE: 

Then I really have missed everything. My friend is 
asking for those documents which are caught by 
subsection 4? 

Me IRVING: 

No, which are excluded by Section 39.4. 

Me EVRAIRE: 

Well, indeed, and would therefore not be within the 
confines of Mr. Tellier’s Affidavit. 

Me IRVING: 

That's right, but they're still cabinet documents, Mr. 
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Evraire. 

Me EVRAIRE: 

Those are still at Health and Welfare. 

Me IRVING: 

My Lord, if my friend is saying that the records of the 
cabinet have now been transferred to Health and 
Welfare... 

Me EVRAIRE: 

No, no, no, no. 

Me IRVING: 

... then I no longer understand what he's saying. 

Me EVRAIRE: 

I'm telling you that the documents originally were at 
Health and Welfare. 

THE COURT: 

Well, why would they be at cabinet? 

Me EVRAIRE: 

They would not be at cabinet. They were at Health and 
Welfare and there thereby followed a process where 
counsel, including myself, forwarded to Mr. Tellier for 
his consideration under provisions of the Evidence Act 
whether the documents should be protected by a 
certificate. The documents don't start at the Privy 
Council. They start at the department in question and 
documents are culled out, sent to Privy Council. Mr. 

/UDIOTR^NSCRIPT, Division de Pierre Viioire & Associes Ltee 


http ://leQac^r!ibr^fM:sfceife/trd'iw#q0iMi)©/piClfts. ucsf.edu/docs/plhl0001 





10829 


10386 


ALBERT J. LISTON, RESP. EXAM. 


5 


10 


15 


20 


25 


Tellier decides: "Yes, these are in it" and he signs the 
certificate. 

So that the place to look for documents that would 
never be caught by subsection 4 is the department, the 
originating department, and if there is a discussion 
paper that may have gone to cabinet that would not be 
caught by subsection 4, it would still be at the Health 
and Welfare Department. That's its home, its home base. 

Me IRVING: 

But it also goes to cabinet. My Lord. In any event, I 
can't comment on that. 

THE COURT: 

If it goes, it comes back. 

Me EVRAIRE: 

That's right. I guess what I'm trying to say, it is not 
a speedy process like my friend may want to suggest it 
is. 

Me BAKER: 

Could I address the Court, My Lord? 

THE COURT: 

One (1), two (2), three (3). Go ahead. 

Me BAKER: 

I'd like to avoid a possible anomaly. When my friends, 
not only the two (2) applicants who are present in Court 
today, but Rothmans, made the request on Health and 
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Welfare for access to documents, prior to their physical 
presence in the Department of Health and Welfare, I’m 
talking about the teams of lawyers now from these two 
(2) applicants and Rothmans, the documents were sent to 
the Privy Council office to determine whether they were 
entitled to protection. 

Those that were entitled to be protected stayed in 
the Privy Council office, the balance came back to the 
Department of Health and Welfare, so that. My Lord, when 
my friends, with their team of counsel over a period of 
several weeks were there, they had access to all the 
documents. 

Do we understand my friend Mr. Irving now to be 
saying: take a look at documents in Health and Welfare 
and scrutinize to determine whether the clerk of the 
Privy Counsel, Paul Tellier, made a mistake, and then, 

Dr. Liston, you come back to Court and say whether there 
is now a document which is a cabinet discussion document 
which Tellier shouldn't have protected? Because that 
latter proposition, I would submit to you, is 
preposterous, but on the former proposition, they have 
already had access to all the documents that are not 
subject to protection. 

So much to say then. My Lord, that I think the 
request at this date, while my friend Mr. Irving may 
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very blithely characterize it as us being stuck with our 
own ineptitude or slowness, as it were, the subject was 
addressed by Mr. Potter with his proceedings for 
Imperial Tobacco in the fullness of whatever it was he 
was doing in February and that he chose to withdraw and 
at the very last moment Mr. Irving is now coming to 
Court on the thirteenth (13th) or fourteenth (14th) of 
June, a week or two (2) before the enquete ends, to say: 
now go back and look through the tens of thousands of 
documents that are there because it's your problem. 

Well, it is not, I would submit to you, My Lord, it is 
his own ineptitude, if any ineptitude there be, that we 
are caught in this pickle today. 

They had three (3) weeks in the department and 
whatever they failed to pick up, they failed to pick up. 
It is now not our fault and it would be improper and it 
is improper for him to characterize the processes in 
that fashion. 

Me BORDAN: 

At the risk of going over the same ground, I just want 
to make it clear on the part of Imperial that that was 
not the object of Imperial’s motion back in February and 
it was certainly not canvassed or discussed at that 
point. 


/4UDIOTR.4NSCRIPT, Di,.s<on de Pierre VYoire & Asiocier Ltee 

http ://legac^i.todf^piffiMcede/ti^ . ucsf.edu/docs/pl h 10001 





10832 


10389 


ALBERT J. LISTON, RESP. EXAM. 


5 


10 


15 


20 


25 


THE COURT: 

Anything to add, Mr. Irving? 

Me IRVING: 

No, My Lord, I don't. I think the record will have to 
speak for itself. And Mr. Baker's most recent comments 
don't call for any reply. The position is now clear on 
the record. The government was asked in November to 
provide some things and the Court has the answer to it 
now and I will now propose to continue with my 
cross-examination. 

THE COURT: 

Do I understand. . . 

Me EVRAIRE: 

Weil, we have a request for an undertaking. I take it 
ray friend is now withdrawing that? 

Me IRVING: 

I will take instructions on that at the end of the day 
and let you know. 

Just to close the debate. My Lord, you will see 
from the documents when they're all looked at together 
that there is a remarkable absence of any cabinet 
discussion papers on the question of a ban on tobacco 
advertising. There is an absolute silence, as well, on 
the issue of exempting American publications. I won't 
go on, but with those two (2) items particularly in 
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mind, it seemed to us very odd that there were no such 
papers and that was the purpose behind our original 
request. I take it that if there are such, the Court 
won't be seeing them, but I will ask later that the 
5 Court draw certain inferences from what has happened 

today and from other events surrounding this 
certificate, of course. 

THE COURT: 

We'll suspend your request until further... 

10 Me IRVING: 

Yes, My Lord. To say to us at this point — to say to 
us at this point that it will take two (2) months is to 
say: no, we won't give it to you. 

Me EVRAIRE: 

15 I won't characterize my friend's editorial. 

Me IRVING: 

Even if you're entitled. 

Me BOLDUC: 

Alors, avec — excusez-moi, avec votre permission, 

20 Monsieur le Juge, je vais maintenant me retirer. II me 

semble que je n'ai plus aucune utilite, si jamais j'en 
avais une. 

LA COUR: 

Non, vous etes trop modeste quand meme. 
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Me BOLDUC: 

Je vous remercie. Alors merci. 

LA COUR: 

Merci. 

Me IRVING: 

Q- Dr. Liston, before we were interrupted with legalities, 

I think we had finished discussing the expurgated and 
unexpurgated versions of your letter to Mr. Fry, the 
deputy minister, of May eighteenth (18th), nineteen 
eighty-three (1983). 

A- M'hm. Yes. 

Q- And I've given an exhibit number to the first of those, 

I believe that is RJR-203. 

And I just observe, en passant. My Lord, that this 
is nineteen eighty-three (1983), before the election of 
the present government and like some dozens and dozens 
of other documents, where there are partial deletions, 
the convention which Mr. Bolduc spoke of doesn't seem to 
have applied, because we have documents in our hands and 
in their hands and Section 39 has been applied to them. 

The same is to be said for this next document I 
would like to show you, Mr. Liston, which is another 
letter which you apparently wrote to Mr. Fry. 

First of all, would you look at that. Dr. Liston, 
and confirm to the Court that it is a letter or a 
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memorandum which you wrote? 

A- Yes, it is. 

Q- Can you put a date on that letter for us? 

A- I'm afraid I can't put a specific date on that, I'm 

sorry . 

Q- Well, there is an eighty-three o six twelve (83/06/12) 
handwritten on it. Did you write that, Dr. Liston? 

A- No, sorry, that is not my writing. 

Q- The subject of this particular memorandum is again 

alcohol and tobacco advertising and tobacco products 
control. Does it relate, Dr. Liston, to the documents 
we looked at just a moment ago, the proposals for a 
partial or total ban? 

Me EVRAIRE: 

I don't understand the question. Does my friend — what 
do you mean. 

Me IRVING: 

Q- Does Dr. Liston understand the question? 

Me EVRAIRE: 

Well, the word "relate" confuses me. I would be 
more comfortable if my friend were more precise so 
we could deal with an objection if necessary. 

Me IRVING: 

Q- I'll ask you to look at the earlier documents again. Dr. 
Liston. Does this document, marked eighty-three o six 
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twelve (83/06/12), relate to the matter discussed in the 
earlier documents, the ban or partial or total ban on 
tobacco or alcohol advertising? 

A- It would appear to be the same file but in one case we 

are talking about an ad hoc committee report, whereas in 
another, in the second document that you have handed me, 
it refers to cabinet documents so that the relationship 
seems to appear to be the subject matter in its very 
broadest context. 

Q- M'hm. All right. I’d like to have that marked as 
Exhibit RJR-205, please. 

I will show you now. Dr. Liston, a further 
memorandum from yourself to Mr. Fry, which is entitled: 
"News Releases for Non-Smoking Week and Tobacco Products 
Control." 

First of all, would you confirm that that is a 
document which you wrote? 

A- Yes, it is. 

Q- I'd like to have that marked, please, as Exhibit 
RJR-206. 

The document refers to three (3) news releases that 
the minister may wish to consider for release and it 
goes on then to refer to an accompanying briefing note. 

Do you recall what the briefing note had to do with. Dr. 
Liston? 
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A- I don't have a personal recollection, sir. 

Q- M'hm. Do you know where this document went. Dr. Liston? 
It was sent to Mr. Fry. Would it remain in his office 
or was it intended for circulation beyond Mr. Fry's 
office? 

A- No, as a memorandum of this sort would go to the deputy 
minister of the day. It is something then which Mr. Fry 
would discuss with the minister — with the minister, I 
would say, or the minister's policy staff. 

Q- All right. And was it you who marked it "confidential"? 

A- Yes. I surmise that that was typed in in my office 

since it seems to be of the same character as the rest 
of the letter. 

Q- M'hm. My Lord, I wonder if I could suggest we take the 
afternoon adjournment a little early. In view of what 
has happened, some of the papers that I was going to 
work with are no longer required and if we took our 
adjournment now, I'd be able to put them in order and 
save a bit of time. 

Me EVRAIRE: 

Might I be so bold as to remind the Court that I'd asked 
for an adjournment at four fifteen (4H15) today, if the 
Court was not remembering that. 

Me IRVING: 

It's not going to be possible to finish Dr. Liston today 
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in any event. My Lord. 

Me EVRAIRE: 

No, I didn't anticipate that. 

THE COURT: 

Okay. 

Me IRVING: 

Thank you very much. 

THE COURT: 

A ten (10) minute break. 

Me IRVING: 

Ten (10) minutes. Thank you, My Lord. 

THE COURT: 

Twelve (12 ) . 

SHORT RECESS 

Me IRVING: 

Q- Dr. Liston, I'm going to show you now a memorandum 

entitled: "Tobacco Products Control," which appears to 
have been sent to you by Mr. Somers, the Director 
General of the Environmental Health Directorate. 

Would you look at that document, please. Dr. 

Liston, and confirm to the Court that it is a memorandum 
which you received from Mr. Somers? 

A- Yes, it's a document which was forwarded to my 
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attention. • 

Q- Now, I see that it appears to date at least sometime 

after August fourteen (14), nineteen eighty-six (1986). 

Are you able to help us with a closer estimate of the 
date? 

A- I'm sorry, sir, I can't bring greater precision. 

Q- All right. It opens by talking about an attached 

proposal for a combined legislative voluntary approach 
to tobacco control, which has been prepared by the 
Tobacco Products unit. Do you recall what that combined 
legislative voluntary approach was, Dr. Liston? 

A- I'm sorry, sir, I don't. I cannot recall what the 
details of that proposal were. 

Q- All right. And you don't recall having seen in your 
files. Dr. Liston, a discussion paper or a memorandum 
setting out the combined legislative voluntary approach? 

A- No, sir. 

Q- Do you recall having responded to this memorandum? 

A- The only way that I could answer you, sir, would be to 
go back into the records to see, but I don't have a 
personal recollection of a response. 

Q- Would this be the kind of matter that you would take up 
with Mr. Collishaw, Dr. Liston? 

A- Normally the interactions would be between the director 
general and myself and, on occasion, Mr. Collishaw would 
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be in attendance with Or. Somers. 

Q- But this proposal comes from the Tobacco Products unit, 
doesn't it? 

A- Yes, it does, sir. 

Q- That's Mr. Collishaw's department? 

A- Yes, that is correct. 

Q- I see. 

A- But it is not an imperative that he would necessarily be 
there on all such occasions. He may or may not have 
been. 

Q- I see. But in the ordinary course, wouldn't a proposal 
for tobacco control which came from the Tobacco Products 
unit itself come up to you or would it normally — or 

would it be normal that it might go through Mr. Somers 

first? 

A- No, it would come from Mr. Collishaw through to Dr. 

Somers. 

Q- And from Dr. Somers to you. 

A- And from Dr. Somers to me. And then presumably from the 

Health Protection Branch through to P.P.I. 

Q- I see. Do you recall having reported to the deputy 
minister about this proposal. Dr. Liston? 

A- Not specifically, sir. There were many discussions that 
took place and to follow this particular one, I can't 
from personal recollection, give you more precision on 
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it. 

Q- And it notes that this approach was requested by the 
minister on August fourteenth (14th), nineteen 
eighty-six (1986). 

Do you have any recollection of the minister asking 
you, through the deputy minister presumably, to produce 
some kind of combined legislative voluntary approach? 

A- The minister was probably asking for approaches that 

could be taken and the requests may have been from the 
minister or the minister's staff in discussions with us, 
so that the manner in which this memorandum is framed 
would suggest that it is the minister himself. 

Q- M'hm. 

A- I indicate simply for greater precision that in the 
jargon of the office, a minister’s request can be a 
request from a minister's staff, personal staff, as 
well. 

Q- Dr. Liston, do you recall at any time subsequent to 

August, nineteen eighty-six (1986), going back to review 
a combined legislative voluntary approach, as it's 
referred to in this memorandum, when you were 
considering any other options? 

A- No, sir, it does not come to mind. 

Q- All right, thank you. Could I have this memorandum 

marked, please, as RJR-207? I want to show you next. 
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Dr. Liston, a memorandum, again from Dr. Somers to 
yourself, and at the same time I want to show you what I 
believe to be another version of the same memorandum and 
at the same time yet a third document. First of all, 

Dr. Liston, I would ask you to direct your attention to 
the first two (2) documents. The first is numbered in 
the bottom right 17637 and the second is numbered 17663 
and those are the two (2) with the deletions on. Would 
you look at those two (2) together for a moment and 
confirm to the Court, if you could, that they are indeed 
the same memorandum? 

A- 637 and 663 appear to be the same memorandum. 

Q- If we look at 663 together, it doesn't seem to have been 
treated as containing the same amount of deathless 
secrets as the other. I see it refers to an attached 
memorandum to the minister and apparently there is a 
proposed letter as well, if you look at 637, and then 
something is taken out and it says: 

"Outline. An approach to smoking in the 
workplace which informal contacts at Treasury 
Board suggest would prove acceptable." 

Those are the words which are dealt with as a cabinet 
secret in the other document, Dr. Liston, so you know. 

Was it you who had informal contacts with the Treasury 
Board? 
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A- No, sir, I was not the officer who had that contact. 

Q- I see. Dr. Somers is reporting to you on approaches 

which he had to the Treasury Board? 

A- Conceivably, either he himself or members of his staff. 

Q- Do you recall. Dr. Somers, what the approach to smoking 
in the workplace — I’m sorry — what approach to 
smoking in the workplace it was which had been the 
subject of these informal contacts at the Treasury 
Board? 

A- I'm aware that responsibility for the workplace is 

primarily a Treasury Board responsibility and not one 
which would normally accrue to the Department of 
National Health and Welfare, because the Treasury Board 
is, in quotes, "the employer". The details of the 
proposal I cannot give you because of recollection. I 
don't have a recollection of the details. 

Q- Do you recall. Dr. Liston, if at a certain moment there 
was a discussion going on about the provision of 
separately ventilated smoking areas in government 
buildings? 

A- Yes, I am aware that there were such discussions, yes. 

Q- Do you also recall. Dr. Liston, that in the end the 

Treasury Board declined to provide the money to install 
such smoking areas? 

A- I believe that that was in fact the decision, yes. 
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Q- Yes, and that from the Health and Welfare point of view 
— I'm sorry, strike that. Fine. Now, the third 
document you have there is not identical to the other 
two (2) but I would ask you to have a look at it and see 
if it does not reflect a communication by you following 
the first two (2) to the deputy minister. 

A- It would appear to be so, yes. 

Q- Yes. I'd like to have these three (3) documents filed 
together, please, as RJR-208-A, B and C. A is the one 
numbered 17637, bottom right corner. B is 17663, C is 
17664. I show you now. Dr. Liston, another memorandum. 
This one has a cover page on it and the numbering at the 
bottom is 16631 and 16632. I'd ask you to look at 16632 
for a moment. Can you confirm to the Court, Dr. Liston, 
that that is a memorandum which you received from 
Maureen Law — or I should say what's left of a 
memorandum you received from Maureen Law? 

A- Yes, sir, it is. 

Q- Can you recall. Dr. Liston, where this memorandum went 
after you got it? 

A- No, I have no recollection, sir. 

Q- Well, if we look at 16631, which is the first page, it 
appears to be addressed to Dr. Clayton. Am I reading 
that correctly? 

A- Yes, that's correct. 
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Q- And is that -- whose writing is that at the bottom, do 
you know? 

A- That is mine, sir. 

Q- So you were sending it on to Dr. Clayton? 

A- That's correct. 

Q- Just remind me, Dr. Liston, who was Dr. Clayton at that 
t ime. 

A- In nineteen eighty-one (1981)? 

Q- It's a very bad question. I guess he was Dr. Clayton at 
that time. 

A- Next question, please. 

Q- What was his position at the time? 

A- During the period nineteen eighty-one (1981), Dr. 

Clayton would have been in charge of the Laboratory 
Centre — the Laboratory Centre for Disease Control, 
L.C.D.C. 

Q- Could I have that marked, please, as RJR-209. I show 

you now a memorandum which is dated August twenty (20), 
nineteen eighty-one (1981), which appears to have been 
sent by you to Dr. Law. Would that be the reply, a 
follow up. Dr. Liston, to the memorandum we just looked 
at, which I'll identify for the record as being RJR-209? 

A- I — I have some difficulty in suggesting that it's a 
reply since the transmittal note 631 is dated August 
twenty-fourth (24th) and the memorandum you've given me, 
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630, is August twentieth (20th). 

Q- M'hm. 

A- So there seems to be a discrepancy in the time. 

Q- However, if we look back at RJR-209, you see, it is a 
memorandum of August tenth (10th), nineteen eighty-one 
(1981), and it is from Dr. Law to you. 

A- I'm sorry, sir. RJR-209... 

Q- 209. 

A- ... is that 632? 

Q- Yes, 16632. 

A- Yes. 

Q- I see that is a memorandum of August tenth (10th), 
eighty-one (’81), and it is from Dr. Law to you? 

A- That is correct. 

THE COURT: 

Q- And what you said on 631 is he prepared a reply by 
August the twenty-fourth (24th). 

Me IRVING: 

You're quite right. My Lord. It's not the date of it, 

it's... 

Q- If you look at 631 again. Dr. Liston... 

A- 631, yes. 

Q- ... what it says in fact, it's not a date, it's not an 
August twenty-fourth (24th) date. It says: 

"Preparation of reply August 24, ’81." 
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A- I stand corrected. You're right. 

Q- Not I am right, it's His Lordship who was right. So 

with that in mind, would it appear, Dr. Liston, that the 
document of August twentieth (20th), nineteen eighty-one 
(1981), which is in your hand, is in fact your reply to 
Dr. Law to her memorandum of August tenth (10th), 

RJR-209? 

A- Having clarified my concern over dates, it would appear 
to be so, yes. 

Q- May I first have the August twentieth (20th) document 
marked, please, as RJR-210? Now, I find that it 
discusses, it reviews a discussion paper. Do you see 
that in the first paragraph? 

A- Of 630? 

Q- 630, yes. 

A- That's correct. It refers to a discussion paper. 

Q- Yes. Do you recall the subject of that discussion 

paper? 

A- No, sir, not from personal recollection. That is some 
nine (9) years ago. 

Q- Yes, I realize that. Your memorandum reads at the end 
of the first paragraph: 

"The Health Protection Branch therefore lends 
its support to putting the discussion paper 
forward." 
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Would that be putting it forward to cabinet, Dr. Liston? 

A- In putting it forward, I would presume, for the 
minister's consideration and concurrence. 

Q- M'hm. I'm showing you now, Dr. Liston, a three (3) page 
document, which begins at page six seven o five (6705) 
which relates to a telephone interview with Canadian 
Press. I'd like you just to take a look at it for a 
moment. 

Can you confirm having received that document, Dr. 
Liston? 

A- Our procedures are such that whenever there are 

telephone interviews or contacts with the media that are 
of some significance, they are put forward so that the 
minister's staff may be apprised and these would appear 
to be records of such types of interview. 

Q- Yes. And if we look at the first page of it, page six 

seven o five (6705), there is a note it's to be sent to 

you. Do you see that? 

A- Six seven o five (6705). 

Q- The very first page. 

A- That is my signature, as I am sending that up the line. 

Q- Yes. Now, would you look with me for a moment at page 

six seven o seven (6707), which is the third page of the 
document. It would appear that a Ms Knickerbocker had 
telephoned Neil Collishaw and wanted information 


.4UDIOTR-4NSCRIPT, Di-i.i™ « p,.,,, vii„i„ & u. s 

http ://leQac^Elrbrd^fM:sfcede/t'rd'iw#q0iMi)©^dfts. ucsf.edu/docs/plhl0001 





10849 


10406 


ALBERT J. LISTON, RESP. EXAM. 


10 


15 


20 


25 


http://legacy. 


concerning tobacco advertising. 

I want to draw your attention to the information 
she was given according to this memorandum, especially 
paragraph three (3): 

"General information indicating that there is 
not conclusive evidence about the role of 
cigarette advertising in maintenance of 
smoking behaviour." 

Is that something that would have been cleared with you 
before Mr. Collishaw would advise somebody or would he 
do that on his own? 

A- I would suggest that — I have reservations about 
whether the one covering memorandum, which is a 
transmittal slip, sixty-seven o five (6705), whether it 
in fact should be or was meant to cover the record of 
telephone interview, the sixty-seven o six (6706). I 
don't know that sixty-seven o seven (6707) necessarily 
would have been covered by the same transmittal slip. I 
don't know if that's an accident of document handling or 
not. 

Q- Well, the dates... 

A- It's not traditional, shall we say, because briefing 

notes — by definition, a briefing note is not normally 
one in which we would be reporting an interview. 

Q- Well, whether it is or isn't Dr. Liston, looking at page 
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six seven o seven (6707), would Mr. Collishaw generally 
consult with you before giving that kind of information 
to a caller or is that something that he would do on his 
own? 

A- No, that is something that he would be expected to do on 
his own. 

Q- M'hm. Similarly, in paragraph four (4), there's a 

reference to information about the effect of a tobacco 
advertising ban in Norway on the prevalence of smoking. 
Here, again, would you be involved before that kind of 
information was given out to people or would Mr. 

Collishaw simply do that himself? 

A- Mr. Collishaw was advising or reporting back from a 

conversation that had already taken place. He was not, 
in this document, asking for clearance to talk about... 

Q- No. 

THE COURT: 

What were you reading from? 

Me IRVING: 

The fourth paragraph on page six seven o seven (6707), 

My Lord. 

THE COURT: 

Oh — okay. 

Me IRVING: 

Could I have that marked, please, the three (3) pages 
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together , as . . . 

Me EVRAIRE: 

No, no, I share the witness' concern that six seven o 
seven (6707) predates, in fact, the... 

Me IRVING: 

I know that. 

Me EVRAIRE: 

...the memorandum form entitled: "Request for Briefing 
Information." I have no difficulty with them being 
filed, but I don't think they should be filed en liasse. 
I think the last one should be a separate number. The 
mix — six seven o five (6705) and o six (06) seem to go 
together, but I would not want anything to be tied 
together if it doesn't belong together. 

Me IRVING: 

I am clay in my friend's hands, My Lord. If he would 
prefer them to be separate exhibits, I have no objection 
at all. 

So that the first two (2) together, then, will be 
RJR-211. 

Me EVRAIRE: 

Mr. Irving has been a model of cooperation throughout 
this trial. Whenever I ask for something. If Mr. Baker 
asks for something, well... 


.4UDIOTR/4NSCRIPT, Divnion de Pierre Vib.re & Asioeiii He. 

http ://legaoiy;r[ibrai^p!JBCSf^e/tidiww , q®Za]a©/paiW:s. ucsf.edu/docs/plhl0001 





10852 


10409 


ALBERT J. LISTON, RESP . EXAM. 


Me BAKER: 

It's a courtesy to a foreigner, Mr. Irving. 

Me IRVING: 

It's 211, was it? And then the one page, which we will 
5 now separate so it can get lost more easily, Exhibit 

212 . 

Q- The next document I want to look at with you. Dr. 

Liston, dates from February eleventh (11th), nineteen 
eighty-two (1982), and appears to have been sent to you 
10 and to Dr. Clayton by Dr. Bray. 

Is that a memorandum which you received? 

A- Yes , sir. 

Q- The second sentence says this: 

"A draft of a proposed cabinet discussion 
15 paper, including a brief summary, is enclosed 

for your review." 

Do you still have that cabinet discussion paper in your 
files. Dr. Liston? 

A- They would most probably be in the branch's files. They 
20 are not in any — they are not in my office, as it were, 

in my personal files. 

Q- Do you recall the subject of the discussion paper? 

A- No, sir, not offhand. 

Q- Do you recall what kind of proposals were being made at 
25 the time? 
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A- No, sir, 1 can't bring forward the details of what may 
have been or what were in those — in that particular 
discussion paper. 

Q- There is a reference at the bottom of the page to 
consultation of the provinces. Dr. Liston. Do you 
recall having participated in any such consultations? 

A- Oh, I would not have personally been involved in that 
consultation. 

Q- Were you informed about them? 

A- There were — most probably these consultations — and I 
have to qualify it with "most probably" -- would have 
been done through the mechanisms that I outlined this 
morning for cooperation between the federal government 
and the provinces, and that would have been done by 
officers such as Dr. Bray or members of his staff. 

Q- The first page of the memorandum indicates there is an 
attachment and you'll see there is a second page 
attached. It's page sixteen six five nine (16659). 

Were you at all involved in any discussions with 
National Revenue and Finance at that time over the 
revenue consequences of tax increases on cigarettes? 

A- Not personally, sir. It was -- there were some 

discussions that were undertaken. I would suggest that 
the focal point for those discussions with National 
Revenue would have been through P.P.I. — or p.c.I. at 
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that time. Policy Communications and Information Branch. 

Q- Thank you. I was just going to ask. All right. Could 
I have that marked, please, as — the two (2) pages 
together — as Exhibit... 

5 THE CLERK: 

RJR-213. 

Me IRVING: 

Q~ I was going to ask you a moment ago, Dr. Liston, but I 

couldn't find the document I wanted, could you look at a 
10 letter such as this, which is Exhibit ITL-27, Tab 7, 

which we discussed a few minutes ago? When you point 
out in your letter or your memorandum to Mr. Fry that: 

"The possibility of partial and total 
prohibitions of advertising were considered in 
^ the branch and rejected." 

And you go on to say: 

"Partial bans exist in several countries and 
have no apparent effect on consumption. Total 
bans on tobacco advertising and promotion have 
20 recently been implemented in Norway and 

Finland and there has been no decline in 
tobacco consumption in these 2 countries." 

When you wrote a letter like that, were you relying on 
information which came to you through Mr. Collishaw, Dr. 

25 Liston, or did you have your own sources? 
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A- No, I would work through the one — the one 

organizational unit and it would be coming up through 
the Tobacco Products Control unit itself. 

Q- And may I take it, may I, that all of the information 
5 which would come up to you on subjects such as the 

efficacy of advertising bans in other countries, would 
come to you through Mr. Collishaw's department? 

A- Yes, that is substantially... 

Q- And that is the only department within Health and 
10 Welfare which would concern itself with that particular 

subject? 

A- When you add the qualifier, sir, to say that it is the 
only one that would concern itself, that enlarges the 
question a bit too broadly. It is quite possible that 
15 the Health Services and Promotion Branch, who were 

following and were working on this file, could have had 
some involvement with trying to monitor what strategies 
may have been taking place in those countries for 
purposes of their promotion programs. 

20 Q- Dr. Liston, can you recall having been advised yourself 
in relation to that letter, or others like it, about the 
effects of advertising bans elsewhere by anyone other 
than Mr. Collishaw or his department? 

A- There may have been Dr. Bray involved in some of these 
25 briefings, but in responding to the sense of your 
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question, it would be coming through the Tobacco 
Products Control Unit, of which Mr. Collishaw is the 
program officer that would have normally have involved 
me in those sorts of discussions. 

Q- Would I be correct in describing Mr. Collishaw as the 
resident expert within Health and Welfare on matters 
such as the effects of advertising bans in other 
countries? 

A- Yes, that's an appropriate designation. 

Q- And it's part of his job, is it not, to keep himself 
informed on consumption trends in other countries? 

A- Yes, it is. 

Q- Yes, and that's still his job? 

A- At the moment, yes. Well, other than being in Montreal 
for... 

Q- Yes, well, I realize apart from that. 

A- ... long periods of time. 

Q- While we're still on that subject, Dr. Liston, do you 

yourself try to keep track of what’s happening currently 
in various countries around the world where policies 
which are similar to that in Bill C-51 are in effect? 

A- No, I'm unable to — because of the span of topics, I'm 
unable to devote sufficient time to follow a specific 
area such as this one and I must rely on the 
delegation... 
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Q- M'hm. 

A- ... and the hierarchy to provide me with the necessary 
information. 

Q- When it comes to policies within Health and Welfare, Dr. 
Liston, such as that which is embodied in the "Break 
Free" program, in short, where the department itself is 
running a positive campaign, which department or bureau 
or branch would have responsibility overall? 

A- That would be the Health Services and Promotion Branch 
that would have the lead on that. 

Q- All right. 

A- So the memorandum... 

Q- Sorry. Excuse me, I didn't mean to cut you off. 

A- The memorandum which you brought forward from Maureen 

Law with an invitation to support, participate, it would 
be a traditional interaction between the Health Services 
and Promotion Branch and ourselves on a promotional 
matter. 

Q- Right. If you'll bear with me just for one moment, Dr. 
Liston, I want to show you another exhibit and identify 
a name. 

Do you know a Mr. James H. Mintz, Dr. Liston? 

A- Yes, I do. 

Q- And is he the head of the — well, I'm sorry. He works 
for the department, does he? 
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A- Yes, he does. 

Q- Within the Health Promotion Directorate? 

A- That's correct. 

Q- And what is his role in that directorate? 

A- You mean his position, his title, as it were? 

Q- His position, yes. 

A- I cannot give you the technical title, but he is, in 
essence, in charge of the promotion programs of that 
unit. 

Q- All right. So that if there were somebody in the 

department who you would wish to consult as an expert on 
the efficacy of your own promotion programs, would I be 
correct in thinking that is Mr. Mintz who was in charge 
of them? 

A- X have some difficulty in answering the question. Our 
own departmental promotion programs would have been 
developed by Mr. Mintz. 

Q- Yes. 

A- We would not ask him if we wanted to do an efficacy 

check on them. It is unlikely that we would come back 
to the originator to do efficacy verification. 

Q- You think you might find they were quite efficacious 
generally? 

A- I make no comment. 

Q- What I'm trying to get at. Dr. Liston... 
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A- He is the resident expert, sorry, if that's... 

Q— Thank you. That's all I wanted to establish. 

Now, may I come back to the documents again. 

Dr. Liston, I want to show you now a memorandum of 
yours. If you'd just have a look at that part of it 
that we're permitted to see. Dr. Liston, and would you 
tell the Court whether that is a memorandum which you 
prepared? 

A- Yes, sir. 

Q- I notice in the copy I have, in the top right corner, it 
says, in handwriting: 

"First paragraph contains info about contents 
of 39.2(b)." 

Are you aware of who wrote that? 

A- No, sir, I have no knowledge of whose writing that is. 

Q- M'hm. Do you recall the subject of the extensive 
discussions which are referred to in the second 
paragraph? 

A- I have lost the details, sir. 

Q- In reading this again. Dr. Liston, I want to point out 

to you that section 39.2(b) refers to cabinet discussion 
papers. Do you recall there being a discussion paper at 
about that time which may have crossed your desk? 

A- No, sir, I have no such recollection. 

Q- Could I have that marked, please, as Exhibit RJR-214. 
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This appears to be a memorandum of November 
fifteenth (15th), nineteen eighty-two (1982), Dr. 

Liston, from Dr. Bray to yourself. First of all, do you 
recall having received it? 

A- No, I don't recall having received it. I don't have a 
specific recollection of having received that 
memorandum. I don't doubt I recognize Dr. Bray's 
signature and the format, et cetera, lead me to conclude 
that it's a valid memorandum. 

Q- All right. Let me look with you at the first paragraph 
which is permitted to us. It says: 

"Since the Honourable Marc Lalonde has only 
recently moved to his new position..." 

Do you recall what that position was? 

A- It's conceivable that he would have moved from the 
Health portfolio ... 

Q— M'hm. 

A- ...and it's conceivable that Monique Begin would be his 
replacement at about that time. 

THE COURT: 

Marc Lalonde at that time moved to Finances? 

Me IRVING: 

Q- I think it was Finance he went to. Dr. Liston? 

A- It may well be Finance. 

Q- It's strange, because AG-258, which was put in this 
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morning, shows Mr. Lalonde as minister from nineteen 
seventy-two (1972) to nineteen seventy-seven (1977). In 
any event. 

Just looking at the end of that paragraph, Dr. 

Liston... 

A- The end of the first paragraph? 

Q- The end of the first paragraph. But, first, let me draw 

your attention to the first sentence again. you're 
speaking there of a program which Mr. Lalonde in Finance 
might support. Do you recall what the program was? 

A- This was sent to me. I'm not speaking about this. 

Q- M'hm. 

A- It was Dr. Bray who suggested this. 

Q- Yes. 

A- In the second part, in terms of the details of what was 
in it, I'm afraid I can't from personal recollection, 
bring it forward. 

Q- The last sentence says: 

"It ..." 

— which is something in the program -- 

"...has the advantage of splitting of that 
portion of the total package which will in 
fact reduce consumption and leaves aside those 
matters requiring increased resources." 

You wouldn't recall, by any chance, the parts of the 
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package that would not, in fact, reduce consumption, 
would you? 

A- No, I don't, sorry. These are probably, or most 

probably, options or suboptions that are being put 
forward for possible consideration. 

Q- Would you agree... 

A- But the details of them, I have no recollection. 

Q- Would you agree with me. Dr. Liston, that the part of 

the program which would in fact reduce consumption was 
in all probability a proposal to increase taxes on 
tobacco products? 

Me EVRAIRE: 

Well, that's speculative. I don't know how this witness 
guessing can help the Court. 

THE COURT: 

Well, if you read the memo at the end, you might draw 
that conclusion. 

Me EVRAIRE: 

M' hm. 

A- There's a distinct possibility that it was price. 

Me IRVING: 

Q- Confirmed, as His Lordship points out, by the last 
paragraph: moving ahead with the tax option at this 
time? Would that help you? 

A- Yes, the last paragraph tends to confirm. 
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Q- Yes. Could I have that marked, please, as RJR-215? 

Me EVRAIRE: 

Just to assist my friend, I think Minister Lalonde went 
from Health and Welfare to Justice to Finance. 

Me IRVING: 

M'hm. He left Health and Welfare in nineteen 
seventy-seven (1977). 

Me EVRAIRE: 

Yes . 

Me IRVING: 

So he'd been gone for some — some little time. 

Q- But is it fair to say. Dr. Liston, that from 

time-to-time, as various proposals in the tobacco area 
have been put forward, it has been necessary to be in 
contact with Finance? 

A- Oh, as -- as proposals are being prepared, there would 
frequently be contact with a number of departments on 
whom proposals may have had some -- some relevance to 
their program area, program responsibilities. 

Q- Would you know offhand what percentage of the total 

revenues of the government of Canada are represented by 
tobacco taxes? 

A- No, I have no idea, sir. 

Q- Have you any idea of the gross amount received by the 
government of Canada in respect to tobacco taxes? 
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A- No, sir. It's a significant number but I don't know it. 

Q- All right. Let me next show you a memorandum which 
comes this time from the director of management 
processes of the Health Protection Branch to Dr. Bray, 

5 dated April eight (8), eighty-three (’83). It begins by 

saying: 

"Dr. Liston has reviewed the draft papers and 
has requested that I forward to you the 
following comments." 

10 Would those be comments of yours, Dr. Liston? 

A- I would presume so, yes. 

Q- You had provided comments to the director of management 
processes? 

A- I had most probably discussed it with the director of 
15 management processes and asked her to follow the file or 

to convey the comments that I had. 

Q- Can you recollect what tobacco products control you were 
reviewing at that time? 

A- Taking my lead from the second paragraph, I would 
20 suspect this is a question of trying to develop 

alternative crops or abatement of the impact of reduced 
tobacco demand. 

Q- M'hm. Thank you. 

Me IRVING: 

25 If my friends want to have that put in, I will. 
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Otherwise, My Lord, I don't see what it's going to add 
to the record. 

Q- I'm going to show you a handwritten document. Dr. 

Liston, which appears to be dated September tenth 
(10th), nineteen eighty-four (1984). There is, attached 
to the handwritten memorandum, a letter of August 
twenty-ninth (29th), nineteen eighty-four (1984), from 
the Canadian Medical Association Journal to Dr. Wigle, 
and attached to that what appears to be a memorandum 
from David Kirkwood to the assistant deputy minister and 
then a further letter, a memorandum from Mr. Morrison. 

And before we get to the typewritten pages. Dr. Liston, 

I wanted to find out whether this is something you were 
at all familiar with, the handwritten part? 

A- I see no — I have no way of knowing whether or not this 
was actually received by me. I was looking for initials 
or something that would — would so indicate that that 
may come from — from files and possibly not have been 
received by me. I can only speculate. I can't tell. 

Q- Thank you. 

A- And it's also very difficult to read. 

Q- Yes, it's almost impossible to read. My Lord, so I'm not 
going to pursue with it. 

THE COURT: 

Are you — you're not coming to... 
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Me IRVING: 

No, My Lord, I won't. 

THE COURT: 

Well, we might be coming to a break anyways at this 

hour. 

10 

Me IRVING: 

We are. I have a series of three (3) documents together 

now, so if it's ten past four (16H10) and the Court 

wishes to rise at four fifteen (16H15), as has been 

requested to, perhaps — if you would prefer, I'll stop 

15 

now. 

THE COURT: 

Yes. Well, why not? It's... 

Me IRVING: 

We'll be in the middle of those three (3) documents if 

20 

we don ' t. 

THE COURT: 

Okay, we'll stop. 

Me EVRAIRE: 

Your Lordship, we have scheduled, by agreement with my 

25 

friends. Dr. Burns for Monday morning. 

THE COURT: 

Whatever happened to his report? Did I give it back to 

you or — I know what happened legally but I mean 

practically? 
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Me EVRAIRE: 

Well, ray friend is getting another copy. My friend 
tells me — I've indicated to my friend that I'll be 
probably no more than the morning in chief with Dr. 

5 Burns and my friend tells me on that basis that Mr. 

Cherniak may well finish with Dr. Burns by the end of 
Monday. May we free Dr. Liston to return to complete 
his examination Tuesday morning, so that he doesn't just 
sit around Monday? Is that agreeable to the Court? 

10 THE COURT: 

No problem. 

EVRAIRE: 

All right. 

IRVING: 

My Lord, before the Court rises, I should say that in 
view of what was said by Mr. Evraire earlier this 
afternoon and confirmed with additional adjectives by 
Mr. Baker, I'm not asking that two (2) months work 
should be done to produce documents. We propose to 
finish this trial by next week. I will have something 
to say about the whole matter in argument. 

ADJOURNMENT 
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In the year of Our Lord nineteen hundred and ninety (1990), 
on this eighteenth (18th) day of the month of June, 

PERSONALLY CAME AND APPEARED: 

Me EARL A. CHERNIAK, Q.C.: 

For RJR^Macdonald, Earl Cherniak. 

Me ERIC DUNBERRY: 

Eric Dunberry pour la requerante, Imperial Tobacco. 

Me PAUL EVRAIRE: 

For the Attorney General of Canada, maitres Claude 
Joyal, Roger Baker, Lise Tremblay and Paul Evraire. 

THE COURT: 

So I have reread Dr. Burns* report and curriculum vitae. 
Me EVRAIRE: 

Thank you. My Lord. 

THE COURT: 

I think the c.v. has already been filed. 

Me EVRAIRE: 

Yes. In fact, just for the record and by way of 
reference for convenience, the report is AG-149-A, the 
c.v. is 148 and the annex to Dr. Burns' report -- I'm 
not doing this in order — but the annex to his report 
is 149-B under the Attorney General identification. 

Me CHERNIAK: 

And it's already been qualified as well... 
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THE COURT: 

Yes . 

Me CHERNIAK: 

... My Lord, so there's no need to spend any... waste 
any time going through his qualifications. He’s already 
given his qualifications. 

Me EVRAIRE: 

My Lord, one thing I can assure you on behalf of my 
colleagues and myself, is that this week we won’t be 
wasting any time. Not that we have in the past, but 
given that this is our last week of witnesses on behalf 
of the Crown, we hope to proceed expeditiously. with 
that in mind, I call Dr. Burns, s'il vous plait. I'm 
sure we'll all be pleased. This is a historic Canadian 
week. We'll make it historic in the sense that the 
Crown's evidence will also finish this week. 

Me BAKER: 

Please, don't make undertakings that you can't be 
completely assured of. 

THE COURT: 

I think what he meant is his best efforts. 

Me EVRAIRE: 

Yes, as usual. 

Me BAKER: 

Yes. 
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In the year of Our Lord nineteen hundred and ninety (1990), 
on this eighteenth (18th) day of the month of June, 

PERSONALLY CAME AND APPEARED: 

5 DAVID MICHAEL BORNS, forty-three (43) years of age, residing 

[DELETED] 

WHO, after having been duly sworn on the Holy Bible, doth 
10 depose and say as follows: 

THE COURT: 

Q- You've aged since the last time. 

A- Hopefully not because of the last time. 

15 Me EVRAIRE: 

I also have to report that Dr. Burns got married three 
(3) weeks ago, so that may be why he's aged. 

A- I don't know. I would prefer not to think of it for 
that cause either. 

20 

EXAMINATION BY Me PAUL EVRAIRE, 

On behalf of Respondent: 

Q- Now, Dr. Burns, your report has been filed and it is 
evidence before the Court. If you would remain 
25 standing, because we will commence now. There are no 
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preliminary objections, as I understand it. And we'll 
jump right into the meat of the report. Doctor. You 
have described the Surgeon General's report but I'd like 
to focus specifically on the nineteen sixty-four (1964) 
report which you refer to at pages three (3) and four 
(4) of your report and ask if you'd explain to His 
Lordship if it differed from the subsequent reports 
which have been completed until nineteen eighty-nine 
(1989)? 

A- Yes, the subsequent reports were reports of the Public 
Health Service, that is prepared under the auspices of 
the Public Health Service directly. The report in 
nineteen sixty-four (1964) was a report of an expert 
committee to the Public Health Service. That expert 
committee was drawn from a group of scientists outside 
of government and that had not adopted a position as yet 
on the relationship between tobacco and disease. That, 
also in departure from previous reports, that list was 
submitted both to the voluntary health agencies in the 
United States and to the tobacco industry, to allow them 
to unconditionally veto any individual on that list from 
participating in the committee. 

THE COURT: 

Q- The... 

A- Once the... 
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Q- Oh, I'm sorry. Practical matter. 

THE COURT: 

Maitre Joyal, can I keep this extra copy? 

Me JOYAL: 

Oui . 

THE COURT: 

Because I had notes on it. I didn't remember at that 
time whether or not they were filed. 

Me JOYAL: 

II y a aucun probleme, Votre Seigneurie. 

THE COURT: 

Q- Okay. Sorry, go ahead. 

A- And once the vetoes had been received, the list was 

complete and they drew a list of individuals to conduct 
a complete review of all the evidence available at that 
time and reach a conclusion about the relationship 
between tobacco and disease. 

Me EVRAIRE: 

Q- We’ll come to those conclusions at page four (4) of your 
report in a moment but. Doctor, what precipitated this 
nineteen sixty-four (1964) study? 

A- In the early fifties, there had been a substantial body 
of scientific information that had been published, that 
convinced much of the scientific community that tobacco 
did indeed cause lung cancer. There was, however, a 
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substantial amount of political response to that 
scientific information as well, and what the members of 
the voluntary health agencies and the Public Health 
Service felt was important was to have a complete review 
by independent scientists, so that they could be certain 
of the objective nature and objective completeness of 
the scientific information at that point in time and 
could rely on the conclusions being based on the science 
and not on political objectives of the various groups 
making the statements. 

Q- Now, on page four (4), Doctor, you have drawn from the 

report two (2) conclusions, the first, to abbreviate it, 
is that cigarette smoking is causally related to lung 
cancer in men and that the data for women, though less 
extensive, pointed in the same direction. 

And, secondly, that cigarette smoking is the most 
important of the causes of chronic bronchitis in the 
United States and increases the risk of dying from 
chronic bronchitis and emphysema. 

Why have you drawn only those two (2) particular 
conclusions from the report? 

A- Those were the two (2) causal conclusions drawn in 

nineteen sixty-four (1964). And there was a body of 
evidence that was available at that time that raised 
questions about other issues. But those were the two 
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(2) areas where the scientific committee felt the 
evidence was clearly strong enough to draw a conclusion 
of cause and effect. 

Q- And just prior to your setting out those conclusions, 
you say about the conclusions of the report that they 
were — to quote your words here: 

"...unequivocal, scientifically conservative 
and have never been refuted by any other 
independent scientific review." 

What do you mean by "have never been refuted by any 
other independent scientific review?" 

A- As you might imagine, with an issue that affects this 
many people, the relationship between tobacco and 
disease has been reviewed by a wide variety of groups, 
including the voluntary health agencies, governments 
outside the United States, including the governments of 
Canada, Britain, Japan and a variety of other countries 
and the American Medical Association, a variety of the 
World Health Organization. 

Each of those reviews has confirmed and, in often 
case, extended the strength of the statement of cause 
and effect. That is, no one has reached the conclusion 
that there was any doubt that lung cancer was caused in 
men by cigarette smoking and the additional diseases 
that we've now come to know to be caused by tobacco 
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gradually extended the list of diseases that these 
agencies were comfortable defining as being related in a 
cause and effect way. 

So what happened was that while there was data in 
nineteen sixty-four (1964), to associate tobacco, for 
instance, with heart disease, the expert committee did 
not feel that all of the potential confounding factors 
had been examined in enough detail and so they were 
reluctant to draw a true cause and effect relationship. 
They simply stated that there was reason to be 
concerned. 

Subsequently, as more data came to the fore, both 
the Surgeon General's report series and other agencies 
that reviewed this data concluded that the data was now 
solid enough... 

Me CHERNIAK: 

I think we should keep ourselves confined to the Surgeon 
General's reports. That's what he's referred to in his 
report and that's what he's here to talk about. 

Me EVRAIRE: 

My Lord... 

Me CHERNIAK: 

What other agencies did or didn’t do, really. My Lord, 
I've no — I didn't know we were going to be hearing 
about other agencies and I wouldn't have thought — I 

/1UDIOTR/4NSCRIPT, Division de Pierre Vii a ire & Associes Ltee 


http ://legac^rlibr^fMiSi’adMrd'iw^q0Kaffl©r^dfis. ucsf.edu/docs/plhl0001 





10880 


10439 


D. M. BORNS RESP. EXAM. 


5 


10 


15 


20 


25 


would have thought we should stick with what's in the 
report. 

Me EVRAIRE: 

My Lord, I should have thought that the answer was 
responsive to my inquiry about whether other independent 
scientific reviews have refuted the conclusions of 
sixty-four (’64) and it's my submission that that's 
exactly what Dr. Burns is responding to. 

Me CHERNIAK: 

No, no, nineteen sixty-four (1964) dealt with two (2) 
specific matters: lung cancer in men — at least what he 
set out. The conclusions that he's talking about and 
that my friend's questions were directed to were the two 
(2) conclusions on page four (4) and five (5) of the 
report. 

My friend is now, or at least the witness is going 
on to talk about what other scientific agencies did 
about other matters, not those two (2) conclusions. 

That's what I'm objecting to. 

Me EVRAIRE: 

I've made my submissions. My Lord. 

THE COURT: 

Let's stick to what the report has... 

Me EVRAIRE: 

All right. 

.4UDIOTR/4NSCRIPT, Division de Pierre Viloire & Associes llee 


http://le^io^frlilar^^(aiac^««ztw/i. ucsf.edu/docs/pl hlOO01 





10881 


10440 


D. M. BURNS RESP. EXAM. 


5 


10 


15 


20 


25 


THE COURT: 

I think he's answered — you have an answer to the 
question... 

Me EVRAIRE: 

Xes. I think so. So we could perhaps move on. 

Q- Dr. Burns, you described at page five (5), under the 
short heading: ''1970s:'‘ 

"That a change took place..." 

And here I'm addressing the process of preparing the 
Surgeon General's reports: 

"The change occurred in or around 1976." 

I know your report does detail what that change is, but 
could you explain how the participation — how the 
participants, sorry, changed in the preparation of these 
reports? 

A- There were two (2) changes that occurred at that time. 
One was that prior to nineteen seventy-six (1976) the 
report had actually, physically been written by the 
medical officers in the Office on Smoking and Health at 
that time, called: "The National..." — well, the 
Office on Smoking and Health. 

But the first change that occurred was we asked 
drafts to be prepared by individuals from a wide segment 
of society. 

Q- This is post-seventy-six ('76)? 
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A- Post-seventy-six ('76). Rather than having the reports 
written by a medical officer working for the federal 
government. And the second change was that prior to 
nineteen seventy-six (1976), with the exception of the 
nineteen seventy-one (1971) report, the reports had been 
a review of one (1) year's worth of literature. That 
is, that they were an update on the science that had 
been published in the last twelve (12) months or so. 

Subse.. . 

Q- Let's stop at — okay. I was going to say: let's stop 
right there for a moment. 

A- Okay. 

Q- You've explained that the process changed from members 

of the public health service preparing it to independent 
participants contributing. 

A- M'hra. 

Q- Is there a reason for that change? 

A- There were two (2) reasons for that change. The Office 

on Smoking and Health was constituted in nineteen 
seventy-eight (1978) and it was felt that a review of 
all the literature up until that time was necessary. 

For that reason, the volume of information to be 
reviewed and the text of the report to be prepared was 
beyond the capacity of the individuals currently working 
within government and in addition they felt that the 
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issues were complex enough that, particularly when 
reviewing all of the evidence that was available, that 
it would be useful and important to draw on individuals 
with many specific expertises and that no one individual 
currently within government had the expertise to write 
all of the sections of the document. 

Q- All right. Let's return to the second change that you 
described. Prior years had been annual updates, if I 
can describe it that way? 

A- That's correct. 

Q- And then how did the change come about? 

A- Subsequent — beginning with the nineteen seventy-nine 
(1979) Surgeon General's report, the reports were 
comprehensive reviews of all of the evidence available 
up until that time on a given topic. The seventy-nine 
('79) report was a comprehensive review of all of the 
smoking issues. Subsequent reports focused on specific 
issues, such as women, the changing cigarettes, cancer, 
heart disease, cardiovascular disease rather, lung 
disease, smoking in the work place, environmental 
tobacco smoke, et cetera; and by focusing the review on 
one specific area, we were able to review it in much 
greater depth and detail. 

Q- What is this year's topic? 

A- This year's topic is going to be on the benefits of 

/UDIOTR^NSCRIPT, Division de Pi«rre V iloire & Associe, Ltee 

; . u csf. ed u/docs/p I h 10001 





10884 


10443 


D. M. BURNS RESP. EXAM. 


cessation. 

Q- Right. Now, could you explain to His Lordship the role 
that you played prior to the nineteen seventy-nine 
(1979) reports in the preparation of the Surgeon 
5 General's? 

THE COURT: 

He's already testified to that at great length. 

Me EVRAIRE; 

That's fine. Indeed, in his c.v., right. 

10 THE COURT: 

And the trial. 

Me CHERNIAK: 

The trial, yes. I don't propose to ask anything about 
that. 

15 Me EVRAIRE: 

Very good. That'll make it even briefer. 

Q- Doctor, you have described at page eight (8) of your 

report — just jumping to your conclusion for a moment 
— and I'm referring here to the title at the bottom of 
20 your page eight (8): 

"The Surgeon General’s reports on smoking as 
the consensus of the scientific community's 
knowledge on tobacco." 

Could you explain to us, by reference to the process, 

25 why you consider that to be a consensus report? 
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A- Yes, the process by which the report was produced is 
designed so that no one individual's biases can 
determine the conclusions of the report. It's designed 
to receive wide input from the scientific community 
across the United States, from the multiple agencies of 
the U.S. Public Health Service and from a number of 
individuals both within academic communities and also 
within the government. 

The individual chapters are prepared by experts. 
However, once those experts submit their chapters for 
inclusion in the final document, they do not have the 
right to approve any changes that are made. Those 
changes are made based on review by the editors. 

Subsequent to that review, it is sent out, each chapter 
is sent out to a series of three (3) to five (5) experts 
outside of government to review the content and the 
detail within the chapter. Their comments are 
incorporated once again by the editors into the text, 
and the document as an entirety is sent out to a group 
of senior individuals across the United States for 
review of its content and accuracy, balance and tone. 

It is also sent through a review by the agencies of the 
U.S. Public Health Service for a review of accuracy, 
balance and tone; and those comments are then 
incorporated one more time by the editors into the 
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document and it is submitted for clearance to the U.S. 
Public Health Service, the Surgeon General’s assistant 
secretary for Health, et cetera, and is released to the 
general scientific community at which time it undergoes 
a test, if you will, of the validity of the consensus 
process. 

Many individuals are deeply involved in Smoke and 
Health across the United States. Only a fraction of 
those are included in the review process, but the 
individuals not included often read very closely the 
report and if they disagree with its content, will 
submit that disagreement in writing to a variety of 
scientific journals for publication. To date, with rare 
exceptions, that has not been one that has been... that 
has not been a process that has called into question any 
of the conclusions of the Surgeon General's report. 

Q- Now, you spoke of different topics which are now the 
focus of the reports. How are these topics chosen? 

A- The topics are chosen by the Public Health Service to be 
areas where a complete review of the science on an issue 
would be of benefit to the public health community. It 
is often chosen because there are areas of confusion or 
areas where a summary of the knowledge would be useful 
for public policy. 
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THE COURT: 


Can I just ask a question on page nine (9)? 


Me EVRAIRE: 

Yes, please. My Lord. Yes. 

THE COURT: 

Q- At the bottom of the page, third line from the bottom: 
"Opinions, extrapolations and conjecture by 
the author are not a basis for conclusion, 
regardless of the extent of experience of the 
author." 

What do you mean by that? 

A- Well, in the scientific literature, there is a series of 
publications that are referred to as review articles. 
They are a review of a given area by very experienced 
scientists and the intent is to define the state of 
their knowledge and project that knowledge, to 
extrapolate, if you will, on where the body of knowledge 
may be going. These reports were designed so that they 
would stand based on the information contained within 
the report, rather than based on the reputation of the 
individual who had drafted it, and therefore we asked 
that all of their conclusions be based on the discussion 
within the text of the report rather than based on what 
the individual scientist who drafted the chapter felt 
was the most likely conclusion. 
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That allowed the review process of the document to 
be one that was very objective. The individuals who 
were reviewing the chapters did not know the author and 
were asked to treat the document so that it would stand 
on its own merit, that is so that it would contain 
within it all of the content necessary to reach the 
conclusion that the document reached; and that was a 
test that we felt was very useful for a document that 
would be perceived as the consensus of scientific 
thought... 

Q- Okay. 

A- ... rather than the opinion of an individual. 

Q- Did I understand you well when you said that the 

reviewers or the editors do not know who the author is? 

A- The editors clearly know, but the reviewers do not. 

Yet, in many cases obviously, because of the specific 
nature of some of the topics and the few individuals 
involved in them, it is clear to the reviewers who the 
author probably was, but as a matter of course we did 
not submit the name of the author to the reviewers. 

Me EVRAIRE: 

Q- Doctor, you've described in your own words the reports 
to be a consensus of scientific knowledge. Does the 
lone voice which takes a different view find its own 
opinions manifested in the reports? 
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A- No, the intent was to produce a document that described 
what the body of scientific literature concluded and 
what the vast majority of the scientific community felt 
to be true based on that body of knowledge. 

There is, in any process, particularly a process of 
ideas, a chance that individuals will have discordant 
views. Those views were considered in the review 
process to the extent that they were accompanied by 
objections to the content of the data. That is, if 
someone said: this data is not valid for these reasons, 
then those objections were considered in the review 
process. 

To the extent that the reviewers or other 
individuals outside the review process said: I don't 
like this idea and were unable to provide coherent 
reasons why they did not like the idea, then the 
objections were not considered as part of the review 
process. 

Q- Thank you. Could X ask you to turn to the annex to your 
report. 

May I just be excused for one moment. 

Doctor, if you turn to Appendix III of the report 
— or Tab III, I should say — which is an extract from 
the nineteen eighty-nine (1989) Surgeon General's 
report, which for reference is AG-146-V. 
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THE COURT: 

Which Tab, I'm sorry? 

Me EVRAIRE: 

III. 

5 Q- This is Table 13 from that report, entitled: "Summary of 
The Principal Effects of Cigarette Smoking." 

I'd like you to assist the Court with an 
understanding of the terminology used in this table 
under the title: "Current Knowledge in 1989." 

10 We see different words, such as: "major cause of" 

or "a cause of" or "a contributory factor for" or "an 
association with." Is there a hierarchy of causality, I 
guess is the right word. 

A- There is causality or non-causality. The hierarchy that 
15 is used is in general the fraction of the occurrence of 

that disease process, that is the responsibility of 
tobacco. 

For example, for lung cancer and for laryngeal 
cancer, eighty-five (85%) to ninety percent (90%) of the 
20 cancer that occurs is caused by tobacco. 

In some of the other cancers, particularly bladder 
cancer, et cetera, there is a smaller fraction that is 
caused by tobacco. Other agents are also known to cause 
bladder cancer, for example, and therefore we used 
25 slightly different terminology. 
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The term "association," we have in general reserved 
for those areas where there is a moderately consistent 
relationship between the smoking and the occurrence of 
the disease, but the evidence was not strong enough or 
complete enough for us to be sure that there was a 
causal relationship. And so it is described as being 
associated, but we have not used a term such as cause. 

Q- Hell, let us deal with what causality is defined as. 

A- Well, there are a variety of definitions of cause, but 

the simplest one is that the individual would not have 
developed the lung cancer had they not used cigarettes. 
That is, that the cigarette itself resulted in the 
occurrence of the lung cancer, for example. 

Q- Thank you. Now, you have described in your curriculum 
which we went through in early December, that about 
fifty percent (50%) of your time, if I'm not mistaken, 
is spent treating patients? 

A- That's correct. 

Q- Right. With that in mind, could you turn to page twelve 
(12), the fourth conclusion in your report. You say in 
the third line of that fourth conclusion —or third 
sentence, I should say... 

THE COURT: 

What paragraph, I'm sorry? 
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Me EVRAIRE: 

Paragraph four (4) at page twelve (12), My Lord. 

THE COURT: 

M' hm. 

Me EVRAIRE: 

Q- You say in the third sentence: 

"The magnitude of the risks due to tobacco 
use, the number of individuals at risk, the 
age at which cigarette smoking is initiated 
and the addictive nature of tobacco products 
both justifies and necessitates development of 
comprehensive tobacco control strategies 
directed at discouraging tobacco use and 
preventing initiation." 

Now, sir, do you talk to your patients about the 
magnitude of the risks? 

Me CHERNIAK: 

I just can't understand. My Lord, what this has to do 
with the Surgeon General's reports. And I would have 
thought those conclusions have to be related to the body 
of the report which deals entirely with the Surgeon 
General's reports. There is nothing whatever that 
gives any background for this man's study of his own 
patients with respect to that topic at all and, of 
course, the whole purpose of what is written there is to 
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indicate that there is such a problem and this is what 
he sees or what he draws from, I take it, the body of 
the report as what should be done about it, and that is 
tobacco control strategies directed at discouraging 
tobacco use. That's what he's talking about and I take 
it that's based on the body of the report. 

I submit, My Lord, that evidence about whatever 
this man has drawn from the studies of his own patients 
and the like shouldn't form part of his evidence, 
because it forms no part of his report. 

Me EVRAIRE: 

There are two (2) points in response to that, My Lord. 

As I understand where we are today, we are here today to 
finally hear the testimony of Dr. Burns and to receive 
his entire report into evidence. As a result of my 
friends withdrawing their objection to the earlier 
attempt to file the report, the report, as Your Lordship 
noted in your reasons with respect to Dr. Burns' 
testimony in December, does point out and elicit certain 
personal opinions from Dr. Burns. That's specifically 
what he's dealing with in paragraph twelve (12) -- 
paragraph four (4) on page twelve (12). That's his own 
personal opinion. 

My friend seems to want to limit the entire report 
to this witness simply detailing the process of the 
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Surgeon General's report. This man does not live in 
isolation from the real world. He does, in fact, treat 
patients and it's my submission that this Court is 
entitled to understand what from his personal, practical 
experience, he does with the information he has received 
from the Surgeon General's reports. 

A second point, if X may, I'd like to hand to Your 
Lordship, and I'll have a copy for my friend... 

THE COURT: 

Got it. 

Me EVRAIRE: 

Now, let me — My Lord, I'm always happy to see that 
you're always ahead of us so it saves us a bit of time, 
but if I might refer Your Lordship specifically to the 
reasons of Mr. Justice Sopinka, if I may take the 
English text. 

Me CHERNIAK: 

I should save my friend some time. I'm not complaining 
that such evidence would not have been admissible. My 
Lord, far from it. It would clearly have been 
admissible if that was what this man was called to talk 
about. If he'd detailed in his report the basis for 
whatever opinion that he was going to give, based on his 
personal experience, I wouldn't be objecting to it. 

My only objection is, if my friend wanted to ask 
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this man about such matters, why didn't they have him 
put it in his report. The answer is they didn't, and 
they shouldn't be allowed to call it now because they 
forgot to or chose not to have him talk about his 
personal experience with his patients based on his 
professional expertise. They just didn't do it and they 
shouldn't be allowed to do it now. 

Me EVRAIRE: 

My Lord, if my friend were perfectly right... 

Me CHERNIAK: 

It's not a question of admissibility. 

Me EVRAIRE: 

If my friend were perfectly right, we'd simply follow 
the process followed in France of following reports or 
Affidavits by experts with nothing further being asked 
of the witness. 

The purpose in this country, as I understand it, of 
calling the witness viva voce is to have him explain 
that which is set out, "les grandes lignes" of which he 
has set out in his report. 

I fail to see how, on the basis of the curriculum 
vitae as exposed to Your Lordship back in December, my 
friend is caught off-guard by anything that is coming 
out of this witness from his clinical experience. 
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THE COURT: 

No, but that's not the basis of his report though. The 
report deals on the Surgeon General's reports. That's 
what he's here for. 

Me EVRAIRE: 

Well... 

THE COURT: 

That's what I understood too. Anyways, you wanted to 
draw my attention to what? 

Me EVRAIRE: 

In the Lavallee report, to the decision or the reasons 
of Justice Sopinka at the second to last page thereof, I 
believe at the bottom of page three (3). Version 
anglaise au debut, la. 

THE COURT: 

One minute. Where do we start with. We start with... 

Me EVRAIRE: 

It's a bit confusing. I should have put a tab on it. 

Me BAKER: 

Why don't you give him your copy? 

Me EVRAIRE: 

Yes, why don't I do that. No, I have one here. 

Me CHERNIAK: 

Which one is Sopinka's. Is it one of the last reasons 
or... 
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Me EVRAIRE: 

Yes. 

Me CHERNIAK: 

...just so I can find it. 

5 Me EVRAIRE: 

Yes, at the top of page three (3) of the English version 
of. . . 

THE COURT: 

Okay. 

10 Me EVRAIRE: 

5/0014 All right? At the top of page three (3), His Lordship 

says — he speaks of an inherent contradiction in the 
four (4) part — or four (4) pronged test of Abbey and 
he goes on to say: 

15 "The resolution of the contradiction inherent 

in Abbey and the answer to the criticism Abbey 
has drawn is to be found on the practical 
distinction between evidence that an expert 
obtains and acts upon within the scope of his 

20 or her expertise and, secondly, evidence that 

an expert obtains from a party to litigation 
touching a matter directly in issue." 

And, My Lord, this clearly affects only the first part 
of that. And he goes on to talk about that and he says: 

25 "In the former instance, an expert arrives at 
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an opinion on the basis of forms of inquiry 
and practice that are accepted means of 
decision within that expertise. A physician, 
for example, daily determines questions of 
immense importance on the basis of the 
observations of colleagues, often in the form 
of second and third-hand hearsay. For a Court 
to accord no weight to or to exclude this sort 
of professional judgment arrived at in 
accordance with sound medical practices would 
be to ignore the strong circumstantial 
guarantees of trustworthiness that surround it 
and would be in my view contrary to the 
approach this Court has taken to the analysis 
of hearsay evidence in general, as exemplified 
found in Ares versus Venner." 

— et cetera, et cetera. 

Now, I understand what my friend is saying, that 
his only objection is that this surprises him. Well, My 
Lord, if Dr. Burns is not in a position to explain to 
you how he uses the conclusions from the Surgeon 
General's reports, how he considers them to be a 
consensus of scientific and medical opinion, how he in 
fact, on a daily basis, to track the words of Justice 
Sopinka, relies on them and deals with these 

-4UDIOTR/4NSCRIPT, Oivnron de Pierre Viloire & Associes Llee 


http ://leQac^dtord^fM:sfcedMrdiw#q0iMO©y^dfts. ucsf.edu/docs/plhl0001 





10899 


10458 


D. M. BURNS RESP. EXAM. 


10 


15 


20 


25 


http://legaGy. 


conclusions, I say is to let this Court fail to 
understand how the practical comes from the theoretical, 
and it's my submission that My Lord can gather a great 
deal of experience from this witness and should receive 
the testimony because it indeed does place into the real 
world the theory of the Surgeon General's reports from 
the practitioner's own point of view. 

Now, for my friend to say that that surprises him, 
well, I don't understand how, given the curriculum vitae 
of this witness which has been set out for about an hour 
back in December, any of this should surprise my friend. 

THE COURT: 

Anyways, I will take it under reserve. I want to hear 
Dr. Burns once more. 

Me EVRAIRE: 

Q- Dr. Burns, back to the question. Do you talk to your 

patients in clinic about the magnitude of the risks due 
to tobacco use? 

A- I do. 

Q- And what do you tell them? 

A- Well, I tell them that cigarette smoking is the most 

important change that they could make in their life in 
terms of their health and I try to impress on them the 
magnitude of the risk that cigarette smoking entails for 
them. It is very difficult to communicate to a patient 
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that the numbers, which we know quite clearly to be 
true, of forty percent (40%) of males and twenty-eight 
percent (28%) of females dying from their having smoked 
cigarettes, that's a magnitude of risk that has no easy 
companion in society and many people believe that the 
government and the processes of society have protected 
them from enormous risks such as this and it's very hard 
for them to believe that — that a risk of this 
magnitude can exist. 

Me CHERNIAK: 

My Lord, it's one thing for this doctor to tell us what 
he believes and what he tells them. It's something else 
for him to tell us what his patients believe. 

Me EVRAIRE: 

Well, indeed. My Lord. 

Me CHERNIAK: 

It's really going a little far to tell us what he thinks 
his patients believe. I mean, really, let's have the 
doctor's view. 

Me EVRAIRE: 

If the witness isn't telling you the doctor's view of 
what he has experienced in the clinic, in the light of 
Justice Sopinka's words, I don't know what that is. 

That's exactly what a medical practitioner is normally 
permitted to talk about in a courtroom in expressing an 
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THE COURT: 

Under reserve. 

Me EVRAIRE: 

Q- Go ahead, Dr. Burns. 

A- Well, just in quick summary, it is very difficult to 

convince people that cigarettes represent the magnitude 
of the problem that they do represent for their health. 
It's very frustrating to deal with the individual 
patient because they relate the risk of cigarette 
smoking to the risk of red dye #2 or other agents that 
are — that they read in the newspaper as causing cancer 
and that are regulated or removed from the environment 
and therefore they have difficulty appreciating how 
serious the risk they're running is of continuing to 
smoke cigarettes. It's very frustrating to me, as a 
practitioner, to deal with that issue with patients. 

Q- Do you refer to the Surgeon General's reports in your 
practice? 

A- Yes, I do. I refer to them in two (2) settings. One is 
in dealing directly with the individual patient, 
describing the information in the report to the 
patients, and also in dealing with colleagues. Even 
some colleagues have difficulty believing the magnitude 
of the risk due to tobacco use, and it's only fairly 
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recently that that has become part of medical education 
and part of the body of understanding of a physician, 
and so therefore I have and do use the content of the 
reports, the graphics, the statements in the reports, to 
help communicate to my peers not only the nature of the 
risks but their magnitude. 

Q- And to your knowledge, do they also rely on the reports? 

A- They do. 

Q- Now, Doctor, you speak at pages twelve (12) to the top 
of thirteen (13) about all the different factors 
justifying and necessitating the development of 
comprehensive tobacco control strategies aimed at 
discouraging tobacco use and preventing initiation. 

What do you mean, Doctor, by the expression 
"comprehensive tobacco control strategies"? 

A- Well, the use of tobacco, the reasons why individuals 
continue to use tobacco relate to its personal 
psychological and sociologic utility. It allows the 
individual to change their sense of self-image, it 
allows the individual to change their internal mood, it 
allows the individual to avoid some of the withdrawal 
symptoms of using tobacco, and all of that is subsumed 
under what I would refer to as people using the 
cigarettes as a mechanism to cope with life, to deal 
with life. 
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We have repetitively found that when we try to deal 
with an issue of how someone lives their life and want 
to change that behaviour, one needs to deal with it in 
the broad context of the environment in which that 
behaviour occurs. So therefore, in order to modify 
smoking behaviour, one needs to look at providing 
information, providing education, providing effective 
means of allowing people to quit, changing the public 
image of tobacco use, changing the availability and cost 
of tobacco, changing the locations in which tobacco can 
be used, to create an environment in the larger society 
that actually discourages rather than encourages the use 
of this product. 

If one develops that kind of comprehensive 
approach, then the individual who chooses to quit has a 
much greater chance of success. We know from studies in 
the U.S. and elsewhere that only about five (5%) to ten 
percent (10%) of people who try to quit on their own are 
successful. However, if we were able to change the 
larger environment to make it easier for individuals to 
stay off, those who try to quit and want to quit would 
be more successful; and the key to that is not simply 
providing the information at the start necessary to 
motivate them to make the effort, it's also to change 
the larger environment in which that individual 
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functions to make it less conducive to using cigarettes 
and more rewarding to not use cigarettes. 

Q- What you just said to us, what's your experience that 
permits you to say that to us? What do you base that 
on? 

A- Well, I have been, for close to fifteen (15) years now, 
have been involved in the national efforts to change 
tobacco use, both as a participant in the Surgeon 
General's report process but also in responsibilities in 
helping the National Cancer Institute and American 
Cancer Society to find how they could effectively 
structure programs to change smoking behaviour in the 
United States. That experience has led to detailed 
reviews of what is effective and what is not effective 
in the process of changing smoking behaviour and the 
consensus now of the scientists working in this area is 
that one needs to go beyond the simple provision of 
information if one wants to change smoking behaviour. 

That is, one has... 

THE COURT: 

I don't believe this is in his report at all. 

Me EVRAIRE: 

Q- All right. Thank you. Doctor. 

Me EVRAIRE: 

My Lord, those are all the questions I have for Dr. 
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Burns. We had undertaken, with respect to documents 
that were tiled before you, to give you the salient 
passages and I'm in Your Lordship hands as to how you’d 
like me to do this. I can either have typed for you — 
you’ll recall, we filed under AG-146 all the Surgeon 
General's reports A through W and I have the page 
references. It's usually the summary and the conclusion 
pages. I'm happy to have those typed up for you and 
give a copy to my friend or give them to you right now. 
THE COURT: 

I don't follow what you're saying. 

Me EVRAIRE: 

Au lieu de vous donner tous les bouquins, la, je veux 
dire. .. 

LA COUR: 

On les a deja tous. 

Me EVRAIRE: 

Oui oui, vous les avez, mais la je voulais vous referer 
aux pages specifiques ou sont les conclusions, parce 
qu'elles ne sont pas toujours au debut ou a la fin du 
texte. 

LA COUR: 

Ah, o.k . 

Me EVRAIRE: 

Est-ce que vous desires que je vous les donne tout de 
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suite ou les faire dactylographier, parce que c'est une 
liste assez... 

LA COUR: 

II serait peut-etre plus preferable de les faire 
dactylographier, ce serait plus simple, et le... 

Me EVRAIRE: 

Oui, c'est ga. 

LA COUR: 

... le mettre en annexe des rapports de Surgeon General. 

Me EVRAIRE: 

All right. We'll have that typed up and we'll try to do 
that this afternoon so my friend has a copy. They're 
generally the summary and conclusion pages from each of 
the reports and the reason I have to give you the pages 
is sometimes they're in the middle, sometimes at the 
back, so this will be neat and tidy. 

THE COURT: 

That I would appreciate. 

Me EVRAIRE: 

Very well. Thank you. Dr. Burns. 

CROSS-EXAMINATION BY Me EARL A. CHERNIAK, Q.C., 

On behalf of Petitioner, RJR-Macdonald Inc.: 

Q- Doctor, I just want to deal with a couple of the last 
points that you mentioned. I take it that you're 
involved in this campaign in a variety of ways to change 
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the environment in which people smoke? 

A- Yes. 

Q- In other words, to try to create an environment in which 
people won't want to smoke. 

A- I am deeply involved in an effort to change smoking 

behaviour, yes, and a major component of that is to try 
and change the environment relative to tobacco, that's 
correct. 

Q- Yes, and you are — you are and have been described as 
an advocate for that purpose; haven't you? 

A- Yes, I think that's a fair statement, yes. 

Q- And it sounds like a political campaign to change a 

variety of environments in which people smoke, to make 
it less attractive for people to smoke. That's the 
object of what you and those who were active in the same 
cause are involved in; is it not? 

A- I would not refer to it as political. The traditional 
term that has been used for this is a public health 
effort. 

Q- Okay. Well... 

A- Which certainly includes aspects of dealing with both 
law and regulation, but the difference is that the 
intent here is directed at changing the health 
consequences or disease occurrence in a society. 

Q- You're trying to change what people — you're trying to 
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change how people think? 


A- 

We're trying to change the occurrence of disease 

within 


society and part of the process of doing that is 

to 


change how people think about... 


Q- 

Right. And you're trying to change. 


Me 

BAKER: 



Let him finish the answer, please. 


Me 

CHERNIAK: 



He did. 


Me 

BAKER: 



Sorry, My Lord. 


Me 

CHERNIAK: 



I think he finished. 


Q- 

And you're trying to change what people do? 


A- 

That is correct. 


Q- 

Yes. 


A- 

We're trying to change the smoking behaviour of 

the 


individual. 


Q- 

People in their lives use a great variety of means to 


cope with the various stresses — stresses and strains 


of life, don't they? 


A- 

They do. 


Q- 

Alcohol is one of them? 


A- 

That is correct. 


Q- 

Chocolate's one of them? 
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A- People use both adaptive and maladaptive approaches to 
dealing with stress. 

THE COURT: 

What was your second product you said? 

Me CHERNIAK: 

One was alcohol and one was chocolates. 

THE COURT: 

Oh, chocolates. 

Me CHERNIAK: 

Q- Some people use chocolates to cope with stress? 

A- I was not aware that that was a major coping mechanism, 

but I'm — if you use chocolate. I’m happy to concede to 
that. 

Q- Well, let's not get personal. There are people who are 
— who use chocolates or other foods as a method of 
coping with the various stress and strains in their 
life? 

A- Yes, eating is clearly a mechanism that people use to 
cope with stress. 

Q- Yes. And some people use tobacco for that purpose? 

A- That is correct. 

Q- And those things like that, eating, drinking, smoking, 
among other things, can have, for some people, the 
effect of helping to cope with the stresses of life? 

A- That is correct, yes. 
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Q- And what you and people who are active in your movement 
want to do is to — is to in effect save people from 
themselves to the extent you say that their particular 
strategy for coping is what you call maladaptive? 

A- No, I don't think... 

Q- Isn't that what you're trying to do? 

A- I don't think.. . 

Me EVRAIRE: 

Let him answer, please. 

A- I don't think that that's true. We have, from my own 

personal experience and also from repetitive surveys in 
— of attitudes on smoking, the overwhelming majority, 
eighty (80%) to ninety percent (90%) of cigarette 
smokers say they would like to quit. 

When I talk to my patients who are smokers, they 
tell me that they would like to quit if they could. 

What ray intent has been and continues to be is to enable 
those individuals who often desperately want to quit, to 
be successful in that effort. 

Me CHERNIAK: 

Q- Quite. But you're also attempting to ensure that other 
people, even those who don't want to quit, want to quit, 
will want to quit? 

A- We're attempting to create an environment in which 

individuals who are trying to quit have a likelihood of 
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being successful, that's correct. 

Q- But you're trying to go beyond that, you're trying to 

create an environment in which even those who don't want 
to quit will start to want to quit? 

A- I think that we would like to see smoking behaviour 
disappear from society, that's correct. 

Q- Because — as a public health mechanism? 

A- As a public health mechanism. 

Q- Because, in your view, and in the view of those whose 
opinions you've talked about, it's a danger to public 
health? 

A- I think that it is the consensus of the entire public 

health community that this is the major avoidable cause 
of death and disability in ... 

Q- Yes. 

A- ...developed countries. 

Q- Is the answer to my question yes? 

A- Yes. 

Q- Okay. And the same thing could be said about things 

like alcohol. Alcohol use is a danger to public health, 
isn't it? 

A- Abuse of alcohol is a danger to public health. 

Q- Yes. 

A- The — one of the differences between tobacco and 
alcohol is that when used as recommended by the 
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manufacturer, alcohol is not... 

Q- Excuse me, Doctor, I didn't ask you about... 

Me EVRAIRE: 

Would you please let him answer... My Lord... 

Me CHERNIAK: 

My Lord, I didn't ask him about the difference between 
tobacco and alcohol. 

THE COURT: 

No, you 1 re right. 

Me CHERNIAK: 

I asked him only about alcohol. The answer is clearly 
not responsive to anything I asked him. 

THE COURT: 

Answer the question as asked, please. 

A- I'm sorry. Could you ask it again? 

Me CHERNIAK: 

Q- Alcohol is a danger to public health, is it not? 

A- The abuse of alcohol is a danger to public health. 

Q- Yes. And — and I take it that there are those who wish 

to create an environment in which there would be no 
abuse or even use of alcohol, are there not? 

Me EVRAIRE: 

Well, My Lord, I don't think-this witness is competent 
to speak to that. My friend says he's not an expert in 
certain areas. He hasn't professed to be an expert in 
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alcohol. 

THE COURT: 

Well, if he's not, he'll tell us. He's in 
cross-examination to verify the extent of his knowledge 
and to the extent and veracity of his comments. So 
under reserve. 

A- It is my understanding that the major public health 

agencies do not currently have a position that says they 
would like to eliminate all use of alcohol from society. 
There are, most certainly, individuals within society 
who have that goal, but it is not the position, at least 
to my knowledge of the Public Health Service or the 
major public health agencies, to eliminate all use of 
alcohol from society. 

Me CHERNIAK: 

Q- But it would certainly — it would certainly — the 

problems associated with alcohol would, in your view, I 
suggest to you, using your own words in the last few 
sentences of your report, justify and necessitate the 
development of comprehensive strategies directed at 
discouraging alcohol use and preventing initiation? 

A- No. They would justify a development of comprehensive 
strategies to prevent the abuse of alcohol. 

Q- Yes. 

A- Drunken driving, et cetera. And I think that our 
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societies have undertaken such comprehensive efforts. 

They have not been as successful as we would like, but 
they have undertaken them. 

Q- M'hm. But to the extent that anything is — is a danger 
to public health, comprehensive strategies aimed at 
preventing or discouraging the use of whatever the 
dangerous substances are, would be justified in your 
view? 

A- No, the justification for a comprehensive approach such 
as this is the magnitude of the health risk that occurs 
to society from the use or abuse of a given product. 

And so it is the magnitude of the health risks related 
to tobacco that justify the comprehensive approach to 
tobacco control. 

Q- There is a significant magnitude to a variety of public 
health risks, aren't there? 

A- There are public health risks, if that's what you're 
asking, yes. 

Q- Yes. And each of them have a varying degree of 
magnitude? 

A- They have a varying degree of magnitude and the 
government's response has been varied. 

Q- But do you think that alcohol abuse is not a problem of 
some considerable magnitude? 

A- I think that alcohol abuse is a problem of considerable 
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magnitude, yes. 

Q- All right. Now, you said in the last part of your 

evidence, examination in chief, that your patients don't 
seem to understand the dangers of tobacco use and you 
have to inform them of it, is that what I'm to 
understand? 

A- No, they do not understand the magnitude. Almost all of 
the patients know that tobacco is dangerous for them. 

What they have difficulty understanding is that this 
danger is not a small danger, such as the risk of red 
dye #2 or some of the trace pesticides that occur in 
society, but rather a very large one. 

Q- I don't want to... 

A- And it's the magnitude that I have difficulty getting 
across, not the presence of the risk. 

Q- I don't care about red dye #2, that’s not the subject 
matter of this lawsuit, maybe the next lawsuit it will 
be. 

Let's just deal with what your patients know about 
the hazards of tobacco use. Would you agree with this 
statement? 

"A vast majority of smokers and non-smokers 
know that cigarette smoking is hazardous to 
health or agree with the statement that 
cigarette smoking is hazardous to health." 
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A- 

Q- 


A- 


Would you agree with that statement? 

A- Yes, I would. 

Q- Thank you. 

And like in Canada, in the United States, there are a 
variety of warning labels on cigarette packages, are 
there not? 

Yes, there are. 

And do you accept the statement that most smokers agree 
with the statement on the warning labels on American 
cigarette packages? 

Yes, that depends on which warning label you're 
referring to. The warning label that has been on very 
recently, folks are less familiar with. But the one 
that was the traditional warning label, yes, they agree 
with that warning label. 

Q- Yes, okay. And would you not agree that in the United 
States that the — that during the period nineteen 
eighty (1980) to nineteen eighty-eight (1988), when 
President Reagan was President of the United States, do 
you not agree that more people in the United States were 
aware of the health consequences of smoking than were 
aware of the name of the president of the United States 
during the period that Reagan was president; do you 
agree with that? 

A- Well, that is an exaggeration that I use in presenting 
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talks to make a specific point, but quite clearly, both 
of those issues are ones that have a high degree of 
awareness within the U.S. population, yes. 

Q- Well, let's just take it that -- I suggest to you that 
it's not an exaggeration. That is a statement that you 
have said that you would not be surprised if it were 
true? 

A- That's correct. I think that the data that we have 
suggests that ninety percent (90%) or so of the 
population agrees with the statement that cigarette 
smoking is hazardous to health and it is hard in any 
study to get much more than ninety percent (90%) as a 
positive response. 

Q- Yes. 

A- So it would not surprise me if a questionnaire on who 
the president of the United States was would not be 
substantially different from ninety percent (90%). 

Q- Yes. And in part the reason that there is such a wide 
awareness of the — of the health consequences and the 
hazards of smoking is because of the publicity generated 
by the Surgeon General's reports over the years? 

A- X think that that has played a significant role, yes. 

Q- Yes. And that the existence of the Surgeon General's 
reports have resulted in wide-spread dissemination of 
information and have significantly affected smoking 
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habits? 

A- I think. . . 

Q- Yes? 

A- Yes, I think that that's fair to say. 

5 Q- In — and in the period between nineteen — between the 
time of the first Surgeon General's report in nineteen 
eighty-nine (1989), in fact there was a very significant 
reduction in the number of smokers, the number of people 
starting to smoke and the number of people who smoked? 

10 A- In the prevalence of smoking, yes. 

Q- Yes. And during that same period, I take it your 

knowledge is confined to the United States, you've made 
no study of Canada? 

A- My knowledge of Canada is substantially less detailed. 

15 I have a... 

Q- Yes. 

A- ...general knowledge of what has happened here, but no 
specific detail. 

Q- But in the United States, which is the area which you're 
20 most familiar with, is it fair to say that during that 

entire period, nineteen sixty-four (1964) to nineteen 
eighty-nine (1989), there has been wide-spread and 
frequent advertising of tobacco? 

A- There has — well, there has been a restriction on 
25 tobacco advertising on television and radio, there has 
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been wide-spread use of print media for advertising. 

Q- Print media and billboards and magazines... 

A- Billboards. 

Q- ... and.. . 

A- Promotions of various types, yes. 

Q- ...promotions of various types. 

And notwithstanding the degree of advertising, 
would you agree with the conclusion that we — one of 
the conclusions that we find on page eleven (11) of the 
nineteen eighty-nine (1989) Surgeon General's report, 
which says that — in conclusion number one (1), that: 
"Prevalence of smoking among adults decreased 
from 40% in 1965 to 29% in 1987." 

Do you agree with that conclusion? 

A- Yes, I would agree with those for U.S. numbers, that's 
correct. 

Q- Yes. And the second half of the same conclusion number 
one (1) in the nineteen eighty-nine (1989) report says: 
"Nearly half of all living adults who ever 
smoked have quit." 

THE COURT: 

Where are you? Okay. The second part. 

Me CHERNIAK: 

I am reading from conclusion number one (1) at page 
eleven (11) of the nineteen eighty-nine (1989) Surgeon 
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General's report. You'll find that... 

THE COURT: 

Okay. I have it. 

Me CHERNIAK: 

... at Tab 2. 

A- Yes, I would agree with that. 

Q- So that for whatever reason there has been a very 

significant, first of all, reduction in the prevalence 
of smoking, yes? 

A- Yes. 

Q- And there has been a very significant number, more than 
half of all adults who've ever smoked, don't smoke now? 

A- That's correct. 

Q- And those people have been able to either avoid starting 
to smoke in the first place or been able to quit 
smoking? 

A- That's correct. 

Q- Yes. And the vast majority of those persons who quit 

smoking quit smoking without any — without any outside 
assistance whatever, didn't they? 

A- Well, I'm not sure how broadly you want to use the term 
"outside assistance," but they quit without going 
through a formal cessation program, yes. 

Q- Yes. And if I could just broaden those figures a little 
bit, I've got a couple of extracts of pages from the 
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Surgeon General's report that I just want to ask you 
about. This is an extract from the nineteen eighty-nine 
(1989) Surgeon General's report. I'm sure my friend has 
the whole copy memorized, but I'll give him this extract 
for reference. 

Now, if you'd look at that extract, we have pages 
one thirty-two (132) and one thirty-three (133) of the 
nineteen sixty-five (1965) report. 

A- Eighty-nine ('89) report. 

Q- I'm sorry. I beg your pardon — of the eighty-nine 
('89) report. And we have ... 

Me EVRAIRE: 

I'll give the witness the full volume. 

Me CHERNIAK: 

Q- So if I'm just reading that table correctly on page one 
thirty-two (132), in nineteen sixty-five (1965), the 
figure for current smokers was fifty-three point four 
(53.4) of adult males, that is eighteen (18) years or 
more. In nineteen eighty-five (1985) the — that 
fifty-three point four (53.4) figure had gone down to 
thirty-two point seven (32.7). 

A- That's correct, yes. 

Q- And the number of former smokers had increased from 
twenty point eight (20.8) to twenty-nine point one 
(29.1)? 
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A- That's correct. 

Q- And the number of persons who never smoked at all rose 
from twenty-five point eight (25.8) to thirty-two point 
eight (32.8). 

A- Yes. 

Q- So in all categories, fewer current smokers, more former 
smokers and a higher percentage of adult males who’d 
never smoked at all? 

A- Yes. As the report titles, we have made substantial 
progress ... 

Q- Yes. 

A- ...in altering smoking behaviour in the United States. 

Q- Sure. And undoubtedly, at least in part due to the 
massive public information campaign about the health 
hazards of smoking, which ninety percent (90%) of 
Americans know about? 

A- The information campaign was certainly one component... 

Q- Yes. 

A- ... of a multi-component effort, yes. 

Q- Yes. And in the face of advertising by the tobacco 
industry? 

A- That's correct. 

Q- And with respect to females, we see — we see figures 
that indicate that current smokers were a smaller 
percentage to start with, thirty-four point one (34.1), 
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and have declined to twenty-seven point five (27.5). 

Yes? 

A- Yes. 

Q- Former smokers went from eight point one percent (8.1%) 
to seventeen point one percent (17.1%)? 

A- Yes. 

Q- And never smoked regularly, not much change, fifty-seven 
point eight (57.8) to fifty-five point four (55.4). 

A- That's right. The last number is one that is of great 
concern to us, because what it suggests is that we have 
not made substantial headway at decreasing the fraction 
of women who take up cigarette smoking during their 
lif e. 

Q- Yes. But, of course, it was always — it was in 
nineteen sixty-five (1965) and it still is a 
significantly smaller percentage than of males? 

A- Of the total population. However, in those young 

adults, eighteen (18) to twenty-four (24), young women 
actually smoked more than young men. 

Q- If we go to page one thirty-three (133), and we look 

about the middle of the page, the number of adult male 
current smokers declined from thirty-one point seven 
(31.7) million in nineteen sixty-five (1965) to 
twenty-eight point two (28.2) million in nineteen 
eighty-five (1985), while adult female smokers increased 
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from twenty-two (22) million to twenty-five point three 
(25.3) million? 

A- Yes. 

Q- A smaller percentage, but a higher absolute number? 

A- That's correct. 

Q- And, of course, the adult males went down to a smaller 
absolute number and a smaller percentage, 
notwithstanding, of course, a similar increase in 
population in the United States over that period. 

A- That's correct. 

Q- Yes. And if we look at the last paragraph under — the 
second to last paragraph on the page, by contrast the 
number of former smokers increased substantially between 
nineteen sixty-five (1965) and nineteen eighty-five 
(1985), thus in nineteen sixty-five (1965) there were 
about seventeen point six (17.6) adult former smokers — 
and the breakdown is given. By nineteen eighty-five 
(1985) this number had risen to forty point nine (40.9) 
million, twenty-five o two (25.02) million men and 
fifteen point seven (15.7) million women. 

A- Yes. 

Q- And it gives the percentage increase, an increase in the 
portion of former smokers who had stopped for more than 
five (5) years from forty-nine (49%) to sixty-three 
percent (63%) of male former smokers and forty-one (41%) 
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to fifty-seven percent (57%) of female former smokers. 

So there were, in nineteen eighty-five (1985), 
forty-one million (41,000,000) people who had quit 
smoking in the United States? 

A- Yes. 

Q- And there would be something more than — there's only 
seventeen point six (17.6) former smokers in nineteen 
sixty-five (1965). So between nineteen sixtv-five 
(1965) and nineteen eighty-five (1985), there were 
something more than the twenty-three million 
(23,000,000) new former — former smokers, because a lot 
of the people, just by virtue of age or whatever, of the 
seventeen point six (17.6) in nineteen sixty-five 
(1965), would have died, so there is a significant 
number of people that quit smoking, twenty-five (25), 
thirty (30), maybe more, million, have quit smoking in 
that twenty (20) year period? 

A- That's correct. 

Q- Yes. 

And am I correct that your own studies show — if I can 
just find my reference here to something you wrote -- 
yes, did you write this: 

"In 1980, approximately 1/3 of American adults 
were cigarette smokers. This represents a 
steady decline in smoking prevalence among men 
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and women. The frequency with which teenagers 
in the American population are taking up 
smoking is also declining for both boys and 
girls." 

A- That's correct. 

Q- So the decline in the number of smokers during the 
period we're talking about is all across the board: 
male, female, young adult? 

A- Yes, there are differences in the different 
categories... 

Q- Of course. 

A- ... but in general, across the board, there has been a 
decline. 

Q- Yes. As knowledge of the — it certainly hasn't been 
because of any decline in advertising because 
advertising has been prevalent in the United States 
during that entire period? 

A- That's correct. 

Q- Yes, and so that as the information becomes more 

prevalent about the hazards, health hazards of tobacco 
use that you've talk about, people able to make up their 
own minds more and more opt towards either not smoking 
at all or quitting? 

A- Well, I would not characterize it that way, no. 

Q- But whether you characterize it that way or not, that's 
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what's happened? 

A- No. What has happened is in conjunction with the 
educational effort, which is one piece of a 
multi-component effort which includes education in 
schools for kids, which includes changes in the cost of 
tobacco through taxation, which includes changes in the 
advertising practices, which includes changes in the 
availability of where people can smoke and the social 
acceptability of cigarette smoking and some improvement 
in the technology of helping people to quit who want to 
quit, we've been able to accomplish a reduction in the 
prevalence of tobacco use in the United States. 

Q- Yes, a significant reduction, too? 

A- A significant reduction, yes. 

Q- All right. Now, I take it that the Surgeon General's 

reports that you have talked about and outlined to us in 
your report and your evidence, that considerable care is 
taken to have the reports written and peer reviewed by 
and edited by persons who meet a certain standard in the 
United States of competence and knowledge able to -- 
able to properly perform such roles? 

A- Yes. 

Q- And I take it that you would be representative of those 
kinds of persons. You've been involved in the writing 
of parts of the reports, you've been involved in editing 
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them and you've been involved in peer review of them? 

A- That's correct. 

Q- And so would you be sort of representative of the kind 
of person that the Surgeon General's office ensures is 
involved in that process, are they people like you, with 
your kind of background? 

A- There are several different kinds of backgrounds that 

we've drawn on. Some individuals we've drawn on have a 
very narrow, very specific technical focus that applies 
to individual topics. More recently, the reports, 
because they have addressed issues of control of tobacco 
across society, have drawn on individuals who are not 
the traditional academic scientists that have been drawn 
on in the past, so that we have people with different 
kinds of experience and different kinds of knowledge 
that have been used at various points in time. 

Q- Well... 

A- The earlier reports relied mostly on academic scientists 
in university communities across the world. More 
recently, they've also involved individuals who've been 
involved in the public health and public policy aspects 
of tobacco. 

Q- I see. So that more recently, the review of these 

reports has gotten away from the academic community, 
academic and research-oriented community, and has come 
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into the public health of the community, the persons who 
are involved in advocacy programs for one or more kinds 
of public health issues? Is that right? 

A- As the content of the report has changed, as the 
5 direction of the report has changed, they have included 

individuals with experience in those areas and those 
have included individuals in advocacy agencies, yes. 

Q- So that the degree of scientific objectivity that one is 
familiar with in peer review journals does not 
10 necessarily apply to the Surgeon General's reports 

because the Surgeon General also uses persons who are 
active in a variety of public health advocacy fields? 
Isn't that so? 

A- No, I don’t think that that's so. I think that what has 
15 happened is because we have begun to deal with issues of 

larger public policy interest, we have asked individuals 
who are active in those areas for their opinions. The 
criteria for the reports, the criteria for making 
changes in the document have not changed. They still 
20 reflect the validity of the data upon which the 

conclusion is based rather than the subject of opinion 
of the individual making a comment. 

Q- But certainly many of the people who are involved in the 
writing, editing and review of the Surgeon General's 
25 reports are — certainly in their day-to-day work, would 
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be described as active in a variety of public health 
endeavors related to — related to anti-smoking 
activities? 

A— I think that a large number of the individuals involved 
in the documents have been and continue to be deeply 
involved in the effort to change smoking behaviour in 
the United States, yes. 

Q- Yes, and you in fact are one of those persons, aren't 
you? 

A- To the extent that I'm deeply involved in attempting to 
change smoking behaviour, I am one of those individuals. 

Q- Yes. 

A- I'm not sure how broad your categorization was designed 
to be. 

THE COURT: 

Okay, we will take a fifteen (15) minute break. 

SHORT RECESS 

Me CHERNIAK: 

Q- Now, Dr. Burns, I understand from what you said, I think 
the last day and today, that you spend a good deal of 
your professional time in one kind or another of the 
public health aspect of your work, as opposed to the 
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clinical aspect of your work, is that correct? 

A- That's correct. 

Q- And a good deal of it is spent on a variety of public 
health advocacy initiatives with regard to smoking and 
tobacco use? 

A- I'm not sure how you would define advocacy. I spend a 
substantial period of time with the work that I do with 
the National Cancer Institute to prepare a series of 
tobacco control monographs. I also am on an advisory 
committee for several national efforts, one of which is 
a research effort in tobacco. Another is the American 
Cancer Society's tobacco effort. 

Q- Yes. 

A- But those certainly are directed at altering smoking 
behaviour, yes. 

Q- But that would come under the rubric of the development 
of comprehensive tobacco control strategies directed at 
discouraging tobacco use... 

A- Yes, they would. 

Q- ... and initiation. 

A- Yes, they would. 

Q- So in that sense they'd be advocacy. 

A- i am uncomfortable with the term "advocacy" as you're 
using it. It is the extension to public health of our 
scientific knowledge on the ways that we can effectively 
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allow individuals who want to quit to successfully do 
so. 

Q- I'm not sure where Del Mar, California, is. Is it 
somewhere near... 

A- It is somewhere near where San Diego is. 

Q- It's somewhere near where... 

A- It's between San Diego and Oceanside or Los Angeles. 

Q- And I take it that the Los Angeles Times has a San Diego 

edition... 

A- That's correct. 

Q- ... and that is one of the papers in the San Diego area? 

A- Yes. 

Q- I wonder whether you'd tell me if this extract from an 
August twenty-first (21st), nineteen eighty-nine (1989) 
edition, whether that's your picture and an article 
about you? 

A- That is an article about me, yes, and that is my 
picture. 

Q- Your picture, okay. Now, you are described in the title 
of the — at least, the headline is "DCSD Expert is 
Smoking's Archenemy". Is that referring to you? 

A- Yes, that refers to me. 

Q- And would that be a fair description of you, smoking's 

archenemy? 

A- I doubt that is an accurate statement of fact. It's 
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perhaps the traditional hyperbole of the press. 

Q- I see. And I take it you were interviewed for this 
article? 

A- I was. 

Q- By Mr. Johnson, the Times — the writer? 

A- That's correct. 

Q- So this wasn't an article that was simply done around 
you? You — I'm sure there's nothing wrong with it 
—you submitted, if that's the right word, to an 
interview by the press in connection with your 
activities in the field of tobacco and health? 

A- Yes, I'm frequently interviewed by the press for content 
on smoking and health issues. I was actually somewhat 
surprised at the nature of this article which was more 
about me than about the area of smoking, but... 

Q- Yes. 

A- ... but, yes, I did submit to an interview. 

Q- Well, but the interview was initiated or came about 
because of your -- because there was an anti-smoking 
campaign in Del Mar, where you live? 

A- No, that's not true. The... 

Q- I see. 

A- ... campaign in Del Mar had been over for a number of 
years prior to this article. 

Q- I see. All right. 
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THE COURT: 

Q- But you had been involved in a... 

A- I had been. 

Q— ... ballot to ban smoking... 

A- That's correct. 

Q- ... in Del Mar in the past? When was that? 

A- I actually can't remember. I think it was eighty-seven 
(’87) or so, eighty-six ('86) - eighty-seven ('87), 
somewhere around there. This article, I believe, came 
out — well, you have it here. 

Me CHERNIAK: 

Q- Well, it was August -- August eighty-nine ('89). 

A- August, nineteen eighty-nine (1989). 

Q- I see. 

A- So it was several years after that. 

Q- Well, two (2) years. 

A- Two (2), presumably. I'm not sure when the initiative 
in Del Mar is. 

Q- All right, but at any rate, the Los Angeles Times saw 
fit to interview you and Mr. Johnson, if we look about 
the — about halfway down the middle paragraph on the 
first page of the article, after describing the 
anti-smoking campaign in Del Mar, Mr. Johnson describes 
you — or says this: 

"Roe's description fits in Burns' reputation 
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as an anti-smoking advocate with impeccable 
public health credentials and a sincere 
down-to-earth style." 

Is that you? 

A- That is what is written. 

Q- Yes. 

A- That is for others to judge, I guess. 

Q- Okay. And this fellow Roe that was quoted is the — is 
the former mayor of Del Mar? 

A- That's correct. 

Q- Yes. And he was — he is reported as saying that he was 
pleasantly surprised by your willingness to dedicate 
time to what he described as a relatively unimportant 
anti-smoking campaign in Del Mar? 

A- That's correct. He was pleasantly surprised by that. 

Q- And I take it that you in fact willingly spent time on 
that — on that campaign? 

A- I did. I thought that the campaign was interesting 
because for the first time they had not drawn the 
distinction of where the smoking occurred but rather 
focused on the exposure to the smoke per se. 

Q- Yes. 

A- And I thought that that was a useful concept to present 
to the public and one of the ways to present that is 
through a ballot, initiatives such as the one that was 
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on the ballot. 

Q- The — the particular campaign in nineteen eighty-seven 
(1987) in Del Mar was over a by-law, what we call a 
by-law, what Americans call an ordinance, to make it a 
misdemeanour to smoke, among other places in the 
community, on the beach. 

A- The... 

Q- Is that true or not? 

A- There was one aspect of the ordinance that regulated 
smoking on some parts of the beach, that's correct. 

Q- Yes. And on the sidewalk? 

A- And on the sidewalk, that's correct. 

Q- And that was a campaign to which you were willing to 
lend your considerable and impeccable public health 
credentials? 

A- I was willing to speak on the nature of the science and 
the status of the evidence to the Del Mar city council 
and to try and present the reasons why exposure to 
smoke, regardless of its location, might place people at 
risk; yes, that's correct. 

Q- Now, Mr. Johnson interviewed somebody called John Pinney 
— and who's John Pinney? 

A- John Pinney is a former director of the Office on 

Smoking and Health and the executive director of the 
Harvard School of Governments. They have a group that 
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looks at tobacco behaviour and policy. 

Q- And I take it that John Pinney is a fan of yours because 
he's quoted as saying: "David is fabulous. He leaps 
tall buildings in single bounds!" 

A- I don't think John was attempting to be factually 

accurate in that statement. People have often asked me 
after reading this, how I'm able to leap the tall 
buildings with such short legs, but I think he was 
attempting to be very supportive and very positive in 
his comments to the press. 

Q- M'hm. Well, let's get to something that he said that 
maybe you will agree with. 

He's quoted in the next paragraph as saying: 

"David was absolutely indispensible in making 
that report ..." 

— being the nineteen seventy-nine (1979) report -- 
"... happen.“ 

Would that be a fair statement? 

A- I think I played a very important role. Indispensible 

is a word that one is disinclined to use in a process as 
large as this one, but I certainly think that I've 
played a role in making the report better than it would 
have been without me, yes. 

Q- Yes. And — and in the — Mr. Johnson's research led 
him to conclude or say in the article about your — 
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about the nineteen seventy-nine (1979) report and your 
involvement in it: 

"The 1979 report solidified Burns' reputation 
as a savvy medical doctor who understood the 
complex blend of government bureaucracy, 
tobacco company influence and public opinion 
that has shaped the nation's tobacco use 
policy." 

Is that a fair statement? 

A- That is the statement that is written. I don't think 
that that is true, no. 

Q- You don't think that's true? 

A- I think that the seventy-nine (’79) report actually 
solidified my ability to present the scientific 
information in a way that was fair and accurate. 

Q- Well... 

A- It had very little to do, actually, with tobacco company 
influences at that time. As the report was directed at 
defining what we knew scientifically rather than 
defining what policy objectives the government ought to 
have. The tobacco companies commented on the scientific 
content, but to my knowledge, there were no major 
initiatives that were put forward at that time based on 
the report. 

Q- Well, let's forget about the report for a moment. Would 
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it be fair — was it a fair description of you as a 
person who understands the complex blend of government 
bureaucracy, tobacco company influence and public 
opinion that has shaped the nation's tobacco use policy? 
Is that — would that be you? 

A- I have certainly been involved in that effort for a 

substantial period of time. I've seen the role that the 
government has played, I have observed the role that the 
tobacco industry has played and I am somewhat 
knowledgeable, but I'm certainly not what people in the 
U.S. would refer to as a Washington insider, that is 
someone who knows the process by which decisions get 
made within Washington. 

I have had some limited experience with that within 
the Department of Health and Human Services, but very 
little experience in the larger realm of Washington, 
which is the Congress, et cetera. 

Q- Right. But that's one of the things that you do, spend 
a lot of your time at, trying to understand and work 
within the — to pursue your aims or the aims of the 
groups that you work with and for, to understand 
government bureaucracy, tobacco company influence and 
public opinion? 

A- I don't think that that's a reasonable characterization, 
because much of the work that we did, particularly from 
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seventy-nine ('79) through eighty-four ('84) or five 
('5) was really directed at trying to find a process by 
which we could synthesize an enormous body of literature 
into the current state of the art of our knowledge on 
tobacco. And so it really had very little to do with 
government bureaucracies or the way government red tape 
worked or even, for that matter, much in the realm of 
public policy. 

It really was in the realm of what is it that we 
can say that we know. Beginning in nineteen eighty-five 
(1985) and nineteen eighty-six (1986) in reports that 
dealt with the work place and reports that dealt with 
environmental tobacco smoke, we began to become more 
involved in public policy issues and so had to deal more 
with the relationship of government to its people and 
the interactions of governmental agencies. But part of 
that time it was really mostly focused on how one gets 
in a timely manner, in an accurate fashion, reports on 
science generated within an organization. 

Q- Sure. But as you indicated earlier, the function began 
to shift and it's now much more directed towards 
influencing government policy in a way that you’ve 
outlined in your report. That's fair, isn't it? 

A- I think that that's fair, yes. 

Q- Yes. 
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A- It's to provide the scientific basis for changes in 
government policy. 

Q- Well, and to advocate? 

A- And to — yes, and to advocate certain changes, yes. 

Q- And you're described as a person who never began 

smoking, but who tackled the subject with a fervour 
usually associated with a dedicated former smoker. Is 
that a fair description of how you approached the topic? 

A- Well, I'm not sure exactly what characterization you're 
raising. I certainly feel very strongly about the 
issue, as do most physicians who have had to care for 
patients who've been damaged by tobacco. 

Q- Yes. And Mr. Pinney, who you referred to earlier, 

apparently told the interviewer that the time you spend 
in your working day on smoking-related issues, about 
half, has hurt some aspects of your career. Do you 
remember that in the article? 

A- Yes, I do. 

Q- And you acknowledged that that in fact was the case? 

A- I think that... 

Q- First of all, is that the case? 

A- Well, it depends on how one defines my career. There 
are certain traditional roles that... 

THE COURT: 

I don't think that's the question. 
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A- Okay. I'm sorry. 

Q- The question is whether or not what is reported -- I 
think that was the question. 

Me CHERNIAK: 

That's what the question is. 

THE COURT: 

What is reported there is what you have said. 

A- I'm sorry. That is indeed what was reported. I am 

sorry, I was asking — I thought you were asking whether 
I agreed with that. 

Me CHERNIAK: 

Q- And it's hurt your career, I suggest, in two (2) senses: 
one that you have not had the opportunity to spend as 
much time on academic pursuits that are common in your 
branch of medicine — that's one, isn't it? 

A- That I have not spent time on basic science research 
which is the area of effort expenditure that is most 
highly rewarded within academics; that's correct. 

Q- Yes. And secondly, to the extent that a scientist 

becomes involved as an advocate in a movement, he loses 
some credibility within the scientific community; isn't 
that so? 

A- I think it depends on the nature of the involvement with 
the advocacy movement. They are certainly — most 
scientists who work in the area of public health feel an 
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obligation to deal in the real world with the problems 
that they're studying, and as long as one remains 
objective in the analysis of science and is perceived as 
being fair in that analysis, the fact that one is also 
attempting to change the degree of disease that occurs 
in the area one is studying is not perceived as 
compromising their scientific integrity. 

Q- We're talking about the way that your involvement in 

public health matters has affected your standing in the 
academic community. 

A- No. 

Q- Pinney... 

A- And what I'm saying is I don’t think the... 

Q- I'm not done with my question. Doctor. 

A- I'm sorry. I'm sorry. 

Q- Pinney said it's hurt some aspects of your career. You 
are quoted — it may or may not be an accurate quote — 
as saying: 

"A lot of what I do is in conflict with my 
best interests academically." 

Did you say that? 

A- Yes. 

Q- Did you mean it? 

A- Yes. 

Q- And I'm suggesting to you there are two (2) ways in 
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which it's hurt you academically. First of all, you 
don't do as much academic research and secondly, it 
affects your credibility. 

A- And I'm saying that that is not true. 

5 Q- I see. 

A- That the — I have not perceived that my involvement in 
tobacco has led to my peers having a different opinion 
about my credibility either in the other areas 
clinically that I'm involved in or in the area of 
10 tobacco and health. It has in fact enhanced it. 

Q- Don't you think... 

A- Most physicians in the practice of medicine feel 

obligated to make a change for the betterment of the 
people that they're caring for and for the betterment of 
15 the society that they work in, and that within medicine 

is not perceived as something that is a compromise in 
one's objectivity or scientific credibility. 

Q- So you don't think that there'd be some people, at least 
in the scientific community, that would think that a 
20 person that would go so far as to become an advocate for 

a bylaw that bans smoking in the outdoors has gone too 
far? You don't think some people would think that's a 
little bit off the wall? 

A- I would guess that there are people that hold most any 
25 opinion within society, but I will tell you that my 
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experience having been involved in that initiative, 
which was not quite as you characterized it but rather 
to eliminate smoking from the sidewalks and certain 
areas of the beach, that that has not, to my perception 
at least, altered the perception of my peers relative to 
my scientific credibility or academic credentials. 

Q- Well, I mean it's one thing, people may hold all kinds 
of opinions and lots of people may well hold the view 
that you shouldn't smoke on the sidewalks and you 
shouldn't smoke on the public beaches, and everybody is 
entitled to their own opinions, but I take it that you 
were there to advocate the proposition that as a matter 
of science, that there is a significant public health 
risk to people smoking on the sidewalks and on the 
public beaches. That's what you were saying, wasn't it? 
A- Well, no. What I was saying was that the risk due to 

exposure to second-hand smoke occurs due to the exposure 
to the smoke, not due to the location in which that 
exposure occurs. And to the extent that that exposure 
occurs outside, it is also one that contributes to risk. 
Q- But there's a great deal of difference. Doctor, surely 

— no matter what your views as a second-hand smoker are 

— to being exposed to second-hand smoke if you're in 
the confines of an office building with recirculating 
air and no wind and other elements outside and being 
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exposed to second-hand smoke if you're walking down a 
public sidewalk or walking along the public beach. You 
don't see any difference? 

A- There are a number of differences. The smoke that comes 
off the lighted tip of the cigarette is acutely both 
more irritating and more concentrated than that that 
occurs in an office environment. The duration of the 
exposure is much shorter. The irritant effect of the 
exposure, that is the irritation of eyes, nose and 
throat, is much greater with the acute exposure in the 
stream of the tobacco and somewhat less in the general 
environment of an office. The long-term risks of 
exposure, presumably that including lung cancer, is 
proportional to the dose of exposure and the dose of 
exposure is exposure over time and therefore would be 
greater in an office environment, so it depends. There 
are substantial differences and it depends on what one 
is talking about whether those differences are 
significant to the individual. 

Q- Anyway, all I'm suggesting is that for good or for ill, 
you were prepared to lend your name and your testimony 
— I understand you testified... 

A- Yes. 

Q- ... with respect to that ... 

A- That's correct. 
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Q- ... by-law, ordinance, to the proposition that as a 
public health measure, not for the protection of the 
people who were doing the smoking but for the protection 
of the people who would be walking along the sidewalks 
and the outdoors of Del Mar and along the beaches, for 
their protection it was within the proper realm of 
public health to ban smoking on the beaches and on the 
sidewalks? 

A- No. What I testified to was that cigarette smoke, given 
a significant exposure, does indeed cause problems for 
the individual, and that that exposure, particularly the 
irritant effects, can occur with the high dose exposure 
in the stream of the smoke and that therefore people 
have the right to consider whether they want to be 
exposed to that in a public area. I did not testify 
that this was a significant public health problem or 
that the basis for this ordinance was the number of 
individuals who would be substantially damaged or 
develop lung cancer. 

Q- Well, let me give you another... 

Me EVRAIRE: 

Well, excuse me, before you move on. Is my friend going 
to file the article? It seems to me... 

Me CHERNIAK: 

Oh, I’m sorry. Of course I am. 
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Me EVRAIRE: 

...we should do that. 

Me CHERNIAK: 

Thank you for reminding me, Mr. Evraire. 

Me EVRAIRE: 

Not at all. 

THE CLERK: 

RJR-216. 

Me CHERNIAK: 

Q- Let's look at the State News. Is there a Del — the San 
Jose Mercury News, is that a local paper in the Del Mar 
area. 

A- No, I believe that's a San Jose paper. 

Q- Well, okay. Let's find out if you are familiar with the 
matters dealt with in this article and — and... 

Does that article refer to the by-law in Del Mar 
that we've been discussing? 

A- I believe so. 

Q- Okay. It's the same Richard Roe who was the mayor of 
Del Mar? 

A- Former mayor, yes. 

Q- I mean that was in nineteen eighty — in nineteen 
eighty-seven (1987) he was the mayor? 

A- Not at the time the ordinance came out. 

Q- Not at the time. All right. And we're looking at the 
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second last — I'm sorry, yes, the second last paragraph 
in the left-hand column, the paragraph reads: 

"Organizers of the Del Mar Health Initiative 
collected signatures of 10% of the city’s 
registered voters to qualify the measure for 
the fall ballot. And if passed, the ordinance 
would make a misdemeanour of smoking on 
sidewalks, the beach, workplaces, shops and 
restaurants. No ifs, ands or buts." 

Is that the by-law we're talking about? 

A- I guess. That's not an accurate description of it, but 
that is indeed the by-law. 

Q- Well, would it have banned smoking, among other places, 

I think you've told us, on sidewalks and the beach? 

A- It was — the influence of the ordinance was restricted 
to sidewalks in certain sections of the beach and, as I 
recall, the public works area of the city of Del Mar. 

The other areas described, indoor shops, et cetera, were 
covered by an existing ordinance already in place at the 
time. And it was not all of the beach, it was -- there 
was a section of the beach in which smoking was going to 
be allowed. 

Q- A smoking section of the beach and a non-smoking section 
of the beach? 

A- That's correct. That's correct. 
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Q- In other words, a restricted section and a 
non-restricted section? 

A- A section where smoking would be acceptable and a 
section where smoking would not be acceptable. 

Q- Right. And look at the second paragraph, or the first 
full paragraph on the right-hand column and just see 
whether we're talking about the same thing. 

"If the initiative becomes law it will 
probably have to stand on stronger ground if 
it is to fight off legal challenges. And Roe 
insists that even outdoors non-smokers are 
jeopardized by secondary or sidestream smoke 
from the cigarettes of others." 

Was that Roe's position? 

A- Yes, I believe that was Dick’s position. 

Q- Okay. And the article goes on to say: 

"On this point, he gets support from Dr. David 
Burns, Associate Professor of Medicine at the 
University of California, at San Diego, who 
has been senior editor of the U.S. Surgeon 
General's reports on smoking, including this 
year's, which concentrated on health dangers 
posed by secondary smoke." 

Are you the same Dr. Burns referred to there? 

A- I am. But... 
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Q- And did you give, in testimony, support to Mr. Roe's 

position that even outdoors non-smokers are jeopardized 
by secondary or sidestream smoke from the cigarettes of 
others? 

A- Actually, if you read the article, it tells you what I 
did indeed say. 

Q- No, I want to know whether it's true that you did give 
support to Mr. Roe's position? 

A- I have told you what I testified to. I testified to the 
fact that the stream of smoke from the cigarette 
contains very high concentrations of the irritants in 
cigarette smoke and that that high concentration is 
something that many people perceive as irritating to 
their eyes, nose and throat and that is, indeed, what, 
if you read the next paragraph, the article quotes me as 
saying. 

Q- But the point is that you... 

A- I did not testify and I do not feel right now that one 
can quantify a risk in terms of long-term health 
consequences of the kind of exposure that occurs from 
someone walking down the street. I have not testified 
to that, I am not responsible for the positions that 
Dick Roe and others involved with the initiative took, I 
can only be responsible for my own positions on that 
issue and I think that the article reflects the areas of 
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concern that I have. 

Q- But you knew that that by-law was in part to ban smoking 
out of doors. You knew that? 

A- I did indeed. 

Q- And you were prepared to give testimony, voluntarily, 
willingly, gave testimony in support of that 
proposition? 

A- In support of the proposition, yes. And also in support 
of the scientific piece that defined that there was 
enough concentration of irritants in the stream from the 
lighted tip of a cigarette to cause irritation and 
annoyance to individuals who are in that stream of the 
cigarette. 

Q- And of course you did no studies whatever as to the 

extent to which there would be dissipation of that smoke 
in the out-of-doors on the sidewalks or on the beach; 
did you? 

A- There is an extensive body of literature on what is in 
cigarette smoke and the concentrations that occur in 
juxtaposition to the smoker and in the stream of the 
cigarette. 

Q- You did... 

A- And that is the body of information upon which I based 
that judgment. 

Q- Well... 
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ft- I did not make specific measurements of the frequency of 
smoking in Del Mar or of the concent ration of smoke on 
the Del Mar sidewalks. 

Q- The — maybe you can answer my question. Did you or did 
anyone else make any studies relative to the effect of 
sidestream smoke when one is out-of-doors, whether in 
Del Mar or anywhere else out-of-doors on the beach. Did 
you make any such studies? Anyone else make any such 
studies? 

A- There have been several studies that have dealt with 
outdoor environments. 

Q- Yes. 

A- Studies, for instance, in the Pontiac Stadium that deal 
with the amount of build-up within an outdoor 
environment. 

Q- I'm sorry. Pontiac Stadium? 

A- Pontiac Stadium in Michigan, which is... 

Q- Pontiac Stadium in Michigan is a covered... 

A- Is a covered stadium, yes. There is... 

Q- it's a covered... 

A- There is one stadium... 

Q- ...stadium, it's a domed stadium. 

A- Right. It's a domed stadium. 

Q- With the roof held up by air. 

A- And . . . 
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Q- Isn't it? 

A- Yes, you're correct. And there is... 

Q- I'm talking about the out-of-doors, sir. 

A- Right. You're correct. I'm sorry. That was an issue 
of a large arena, not the outdoors. 

There have been a number of studies, however, of 
the stream of smoke and the location of the smoker 
relative to the dose of exposure. 

Q- I take it in that testimony you weren't prepared to say, 
you know, there are — I mean if there’s a wind up, 
there really isn't much effect. You didn't get into 
what the effect of wind and... 

A- Actually, we did. We discussed that and what I said was 
that if the wind — it depends on which the wind is — 
the direction the wind is blowing. If one is downwind 
from the lighted tip of the cigarette, in close 
proximity to that lighted tip, then one receives a high 
concentration of irritants. That has been studied and 
it is a common experience of those individuals who sit, 
for instance, behind a smoker, that the smoke off the 
tip of the cigarette is highly irritating and that is, 
indeed, what I testified to. 

I did not testify and do not believe currently that 
smoking in an outdoor area contributes to general 
atmospheric pollution in an outdoor area in a way that 
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is hazardous to health. 

Q- No, you... 

A- It is the specific aspect of the stream of the tobacco 
smoke and that is why people felt that they would like 
to be able to walk down the street and not have to walk 
behind a lighted cigarette and would like to be able to 
sit at the beach and not sit directly behind a smoker. 

Those were the issues that, in my understanding, 
the initiative was directed at. 

Q- So I take it, sir, that we can -- we can take it from 

your testimony and from what you did on this issue that 
included in the development of comprehensive tobacco 
control strategies directed at discouraging tobacco use 
and preventing initiation would — you would include 
support for laws that would ban smoking out-of-doors and 
on public beaches? I take it that follows, doesn't it? 

A- I'm not sure that that follows, but the — to the extent 
that there is a large congregation of individuals, and 
to the extent that the smoke irritates the non-smokers 
in that area, it is reasonable to allow the non-smoker 
to go to the beach without being exposed to those 
irritants. 

Q- Oh no, we're not talking... 

A- And to the extent that that changes the image of the 
cigarette smoker and changes the psychological and 
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sociologic rewards of cigarette smoking, then one — 
then it contributes to changing the environment in which 
smoking occurs. 

THE COURT: 

Q- So the answer is yes, I gather? 

Me CHERNIAK: 

Q- So the answer is yes? 

A- I think the answer is a qualified yes, that that is not 
a component that I would advocate for a public health 
effort. 

THE COURT: 

Q- But you did? 

A- But it can indeed contribute, yes. 

Me CHERNIAK: 

Q- But you did. 

A- No, I did not advocate it as part of a comprehensive 

public health effort. What I did was advocate that — 
advocate support for an ordinance that had been 
developed by the people in Del Mar. I did not advocate 
that as a position that the federal government should 
adopt or that should be part of the National Cancer 
Institute's program of a comprehensive tobacco control 
effort; and I have had the opportunity to make such 
advocacy if I thought it was appropriate. So the answer 
to the question is that yes, I did support the ordinance 
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in Del Mar. I thought it would aid education and I 
thought it would change the environment in Del Mar in 
smoking. I do not, however, think that that ordinance 
is a model which should be adopted as part of a 
5 comprehensive program of tobacco control efforts. 

Q- But you advocated it as a potential problem that — as a 
potential public health problem. You're quoted -- as 
part of a potential public health program — you're 
quoted as saying that: 

10 "The sidestream smoke out of doors can be 

focused and concentrated." 

A- I said exactly what I have said here, which is that the 
sidestream smoke, the smoke that comes off the lighted 
tip of the cigarette, that stream of smoke contains very 
15 high concentrations of the irritants that are in 

cigarette smoke and that when one is exposed directly to 
that stream, one is exposed to high concentrations of 
those irritants... 

Q- I... 

20 A- ... and that is a very unpleasant experience that leads 
to physical effects: reddening of the eyes for instance, 
tearing of the eyes, but I am not advocating that 
smoking outdoors or walking behind someone occasionally 
with a cigarette is something that contributes 
25 significantly to long-term chronic disease. 
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Q- But your position would be that — would be and was that 
such legislation would be — would be something you'd 
support? 

A- I supported an ordinance in Del Mar that would allow 
people to go to the beach and walk down the sidewalk 
without being exposed to cigarette smoke, yes. 

THE COURT: 

Q- The beaches, you said not — only certain parts of the 
beaches? 

A- That's right. The beach would be divided into a section 
where smoking was prohibited and a section where smoking 
would be allowed. 

Q- Is that a one thousand (1,000) square feet public area? 

A- My memory is not adequate to tell you exactly the size 

— the Del Mar beach is fairly small, but I can’t tell 
you exactly the size of the beach that was allocated to 
smoking. 

Me CHERNIAK: 

All right. Now, Doctor — let's make that news article 
the next RJR exhibit. My Lord, from the State News of 
the -- I think it's from the San Jose Mercury News, May 
eleventh (11th), nineteen eighty-seven (1987). 

THE CLERK: 

RJR-217. 
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Me CHERNIAK: 

Q- Now, Dr. Burns, do you have the nineteen seventy-nine 
(1979) Surgeon General's report with you or — because 
I'm going to refer you to certain extracts. I'm just 
wondering if you have a copy of that report with you or 
not. 

A- I believe it is coming. 

THE COURT: 

Volume I or... 

Me CHERNIAK: 

I didn't — I'm going to be referring to chapters XVI, 
XVII and XVIII, whichever volume that's in. 

THE COURT: 

Probably II. 

Me CHERNIAK: 

I think it's Volume II actually, sir. 

Me BAKER: 

It's Volume I, Mr. Cherniak? 

Me CHERNIAK: 

Well, it's — I ... 

THE COURT: 

It's Volume II. 

Me CHERNIAK: 

I think it's Volume II, actually, but it's chapters XVI, 
XVII and XVIII, is what I'm going to refer to. 
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THE COURT: 

Volume II starts at XII. 

He CHERNIAK: 

Q- And let's just take the chapters that I want to refer to 
in order. Chapter XVI in the credit part of the report, 
chapter XVI, the title is: "Behavioral Factors in the 
Establishment, Maintenance and Cessation of Smoking." 

And it is — the credit for that chapter is given 
to a Dr. Ovide F. Pomerleau, who's a professor of 
psychiatry at the University of Pennsylvania and the 
director of the Centre for Behavioral Medicine at the 
hospital of the University of Pennsylvania in 
Philadelphia. 

Do you know Dr. Pomerleau? 

A- I know who he is. I do not know him personally, other 
than professional interactions. 

Q- But certainly you had an opportunity to review this 
chapter among the other parts of the nineteen 
seventy-nine (1979) report that you had some 
responsibility for? 

A- No. My role with the seventy-nine ('79) report was 

confined — I did indeed ultimately read those chapters, 
but my role as an editor was confined to the chapters on 
health effects. 

Q- Yes. But, of course, you're here to tell us about the 
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Surgeon General's reports as a group and someone. Dr. 
Pinney said, you were absolutely indispensible to the 
nineteen seventy-nine (1979) report, so you had more 
than a passing connection with it, didn't you? 

A- I had a substantial contribution to the nineteen 

seventy-nine (1979) report. My contribution was in the 
area of the chapters on health effects. I wrote two (2) 
of those chapters and aided in editing others. 

Q- All right. Let's see whether you have some comments on 
some aspects of chapter XVI. Would you look at page XX 
of chapter XVI? 

Now, Dr. Pomerleau there talks about the initiation 
of smoking, and I just want to read what Dr. Pomerleau 
says; 

"With the establishment of smoking it can be 
seen as a result of initial experimentation 
with cigarettes repeated sufficiently often 
for acquisition of a habit and for addictive 
processes to take hold. Among the major 
variables contributing to initiation are 
social pressure and imitation of peers or 
family members who smoke. The following 
variables influence the decision to smoke: 
peer pressure, best friends who are smokers, 
parents who smoke, adolescent rebellion, 
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imitation of adult behaviour and 
misconceptions concerning the risk of 
smoking." 

Do you see that? 

A- Yes, that is what it reads. 

Q- And so that, I take it, was the view of the Surgeon 

General when this nineteen seventy-nine (1979) report 
was released. In other words, that was an approved part 
of the report? 

A- Yes. 

Q- And would it be fair to say that you personally agreed 

with that description of why adolescents start to smoke, 
the process by which adolescents start to smoke? 

A- I think that's a — yes, I agree with that. 

Q- Yes. Right. And in the — we turn to chapter XVII. 

Would you look at page III — I'm sorry, page five VI. 
Just before we do that, if we look at chapter XVII, it 
is written by a variety of people. Dr. Evans, Dr. 
Henderson, Dr. Hill and Dr. Raines. I guess the Raines 
would be Ms Raines, she was not a doctor at that time. 

Do you know any of those people? 

A- I know some of them by reputation and professional 
interaction. I don't know them personally. 

Q- And the heading in chapter ... 
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THE COURT: 

Where do you see the reference to the writers or to the 
persons... 

Me CHERNIAK: 

I. . . 

A- My Lord, they will be in the front of the volume. 

Q- It's right at the very front. 

THE COURT: 

Oh, okay. 

Me CHERNIAK: 

Q- The very front in Volume I. It gives the writers for 
each chapter. And you find them at page XX. 

And I’m interested, just before we go to that page, 
in the page three III which is the -- chapter XVII, III, 
which is the contents page, do you see that? 

A- Yes. 

Q- And that's the contents of that chapter? 

A- Yes. 

Q- A-nd there's a heading: "Typical Psycho-Social Influences 
on the Smoking Decision." 

A- Yes. 

Q- And it lists a number of them: changing sex roles, 

parental smoking habits, parental acceptance of children 
smoking, siblings who smoke, rebellion against family 
authority, peer pressure, school environment, mass 
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media, individual characteristics, perceptions of the 
dangers of the smoking. Do you see all those factors? 

A- Yes. 

Q- I want to ask you a bit about what is said about the 

mass media influence, and please look at page V. And we 
have here the introduction to the chapter and if you 
look at the last paragraph on page V, just read with me 
what is said about the influence of mass media: 

"The influence of mass media in the initiation 
of smoking is somewhat more difficult to 
establish. Smokers are depicted in films and 
on television as well as in cigarette 
advertising which tends to portray them in 
interesting and exciting environments 
suggesting that attractive desirable people 
tend to smoke. This would logically be 
expected to influence children and teenagers, 
much as the media and advertising affect the 
behaviour of adults. Yet the relationship 
between exposure to the mass media and the 
initiation of smoking is difficult to isolate 
from the other concurrent influences to which 
the child is exposed. In fact, a variety of 
psycho-social influences may interact to 
influence some children to begin smoking." 
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That's what this chapter is talking about, is it? 

A- That is what that section of the chapter says, yes. 

Q- Yes. And then if we turn to page XV in the same 

chapter, under that part of the chapter, the headings of 
which I read to you a moment ago, after dealing with 
those various other matters, like sex roles, parental 
smoking habits, school environment, peer pressures and 
the like and relating their role in the initiation of 
smoking among young people, there is a discussion in the 
Surgeon General's report about the role of mass media in 
— as one of the many topics about smoking initiation 
that are discussed. 

And there is this stated: 

"In a task force's report on respiratory 
diseases, the National Institute of Health 
states that mass media have been used 
extensively in anti-smoking efforts, but 
exactly how they influence behaviour is 
unclear. Ward reports that in a study 
designed to ascertain attitudes towards 
television commercials and to analyze the 
effects of television advertising on 
adolescents, the television medium appears to 
influence the formation of ideas and 
attitudes, yet does not trigger adolescents to 
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buy a product. Ward's study indicates that 
cigarette ads are perceived by teenagers as 
hypocritical and listed as least liked, while 
anti-smoking ads are perceived as 
straightforward and are liked." 

Now, just stopping there for a moment, this was in the 
days when television advertising of tobacco products was 
allowed and there were anti-smoking ads as well. 

A- That's right. This — that data presumably is ten (10) 
or twelve (12) years old at that time. 

Q- But the point was that even in the — even in the time 
of the — when television advertising was allowed, the 
studies, the best studies of the Surgeon General's 
report of nineteen seventy-nine (1979), some nine (9) 
years after the — television advertising was banned, 
the best studies that the Surgeon General's report could 
come up with indicated that cigarette ads on television 
were perceived as hypocritical and anti-smoking messages 
were perceived as straightforward. 

A- I think that's a somewhat simplistic characterization of 
what that paragraph says. 

Q- Well... 

A- It does indeed, as an isolated point, when compared head 
to head, the cigarette ads were perceived as 
hypocritical and the anti-smoking ads were perceived as 

^UDIOTR>!NSCRIPT, Divirion de Pierre Vil Ql ,e & Asroc.ei Uee 

library. ucsf.edu/tid/wwqO70OO/pdfts. ucsf.edu/docs/plhl0001 



10967 


10526 


D. M. BORNS RESP. CR.-EXAM. 


5 


10 


15 


straightforward. 

Q- But the point... 

A- That paragraph deals with other points and I'm not... 

I'm not inclined to go into those unless you want me to, 
but. . . 

Q- The. . . 

THE COURT: 

Not before lunch, anyways. We'll break and resume at 
two fifteen (14H15). 

Me CHERNIAK: 

Thank you. 

LUNCH ADJOURNMENT 
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